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Abstract: Speaking of guilt we mean about a certainty that is 
now based on international jurisprudence where the structure of 
international crime has been integrated and analyzed outside the 
experiences of national criminal law and the criminal principles 
of every democratic state. The statutes of international criminal 
courts are certainly helpful for a justice that considers guilt as a 
context element of an international criminal case as can be seen 
under a subjective and objective profile. International crime fits 
into the distinction that respects the crime law together with the 
commitment to reinvigorate and punish the Makrokriminalitat as 


an important starting point for international criminal justice. 
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Introduction 

Since its birth, international criminal law has followed creative 
paths, trying to move away from abstract cases, orienting itself 
towards attempts at precise accommodation, as we can see not 
only through the statutes of international criminal tribunals but 
also through the relevant jurisprudence. Nuremberg was an 
important station for the beginning and evolution of 
international criminal justice outside the political contexts and 


needs of the time!. There were always many contradictions and 


1See in particular the next cases: Nuremberg and Post Second World War 
Judgments and Decisions IMT, The Trial of German Major War Criminals: 
Proceedings of the International Military Tribunal Sitting at Nuremberg, Germany, 
Part I, 20th November 1945 to 1‘ December 1945, London, 1946; The Peleus Trial, 
Trial of Kapitanleutnant Heinz Eck and Four Others for the Killing of Members of the 
Crew of the Greek Steamship Peleus, Sunk on the High Seas, British Military Court 
for the Trial of War Criminals Held at the War Crimes Court, Hamburg, 17th-20th 
October 1945; Trial of Bruno Tesch and Two Others (The Zyklon B Case), British 
Military Court, reprinted in Law Reports of Trials of War Criminals, Selected and 
Prepared by the United Nations War Crimes Commission, Vol. I, London: HMSO, 
1947; Trial of General Tomoyuki Yamashita, United States Military Commission, 
Manila (8th October-7th December 1945), and the Supreme Court of the United 
States, Judgment, 4th February 1946 (327 US 1, 66 S.Ct. 340, 90 L.ed. 499 (1946)), 
reprinted in Law Reports of Trials of War Criminals, Selected and Prepared by the 
United Nations War Crimes Commission, Vol. IV, London: HMSO, 1948; The United 
States v. Otto Ohlendorf et al. (The Einsatzgruppen Case), Nuremberg Military 
Tribunals under Control Council Law No, Law Reports of Trials of War Criminals, 
Volume IV, Nuremberg October 1946-April 1949; United States v. List and Others 
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it was difficult to untie the knot regarding the border between 
criminal and international law. 

International criminal justice emerges in practice from the 
jurisprudence of international criminal courts within the margins 
of convergence and divergence of a dogmatic aspect where the 
common crime leads to features of international crime to a path 
of a supranational nature where the logical-legal categories from 
the national legal systems were the basis of incorporation 
towards interpretative solutions towards a single system of 
international criminal law that sought common denominators of 
the already known systems of a criminal legal tradition not only 
European but also global (Neha, 2016). 

The reconstruction and peculiarity of the internal and 
international dimension of criminal law was alongside an 
exceptionally rigorous dogmatism that was not easily practicable 
in practice due to simplifications of a harmful nature as well as 
prospective and macroscopic errors. We can say that criminal 


thought in depth regarding the contributions of the past is now a 


(Hostage case), United States Military Tribunal, reprinted in Law Reports of Trials of 
War Criminals, Selected and Prepared by the United Nations War Crimes 
Commission, Vol. VII, London: HMSO, 1949; United States v. Krauch and Twenty 
Two Others (The I.G. Farben Trial), United States Military Tribunal, reprinted in Law 
Reports of Trials of War Criminals, Selected and Prepared by the United Nations War 
Crimes Commission, Volume X, London: HMSO, 1949; Trial of Max Wielen and 17 
Others (The Stalag Luft III Case), British Military Court, reprinted in Law Reports of 
Trials of War Criminals, Selected and Prepared by the United Nations War Crimes 
Commission, Vol. XI, London: HMSO, 1949; United States v. Wilhelm von Leeb et 
al., (High Command Case), United States Military Tribunal, reprinted in Law Reports 
of Trials of War Criminals, Selected and Prepared by the United Nations War Crimes 
Commission, Vol. XII, London: HMSO, 1949. 
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bit remote. Because the transposition at the international level of 
the dogmatics and logic of domestic law as a basis known by all 
was faced with a structure of crimes that include elements as 
they are conceived at the national level but were not the same at 
the international level (Olasolo, 2011). Thus the relative 
typicality of these crimes becomes differential and is brilliantly 
noted in the Statute of the International Criminal Court (StICC) 
which was achieved through a selection of criminal 
unlawfulness as secondary which was based on the sources of 
international law (Werle, Zimmermann, 2019). 

The differentiation is based on a limited typicality as a first 
degree relative with the principle of sui generis legality and as a 
norm of a creative role for international judges who become law 
makers grappling with the incriminating norms due to a lack of 
technicality and peremptoriness (Paust, 1997; Von Liszt, 2007; 
Cherif Bassiouni, 2008; Kress, 2010; Van Schaack, 2011; 
Rothe, Meemik, Ingadéttir, 2013; Barco, 2018; Cote Barco, 
2018) where a certain correspondence is needed with the 
comparison through different linguistic versions that have an 
identical normative value (Erdei, 2001; Mettraux, 2005; Ambos, 
2014). 

Typicality has an international character and attempts to be anti- 
juridical as conceived by national law to find a forced 


interpretation. Position that finds inspiration in Art. 31 of the 
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StICC entitled: “Grounds for excluding criminal responsibility” 
(Ambos, 2022) where it includes the causes of exclusion that 
have an incisive forcing on typical facts, such as causes of 
exclusion of illegality, culpability that belongs to various 
defenses that oscillate from mental vice up to particular psychic 
constraints to the general causes of justification provided for in 
every national penal code of a democratic state (Kolb, Scalia, 
2012; Reed, Bohlander, 2014; Peay, 2015). 

Culpability has a particular character that is similar to the 
macrolevels of Makrokriminalitat where the affirmation of the 
principle of individual responsibility (Grossi, Green, 2017) is 
the result of a precise selection of individual responsibilities in 
criminal conduct which was predominantly of a collective 
nature (Burkhardt, 2005; Murmann, 2014). The path of the 
mechanisms of criminal responsibility results from the 
presumptions and shortcuts that lead to evidence (Smeulers, 
Hola, 2014) and to responsibility of a positioned nature (Ambos, 
2014; Liakopoulos, 2019b). 


2According to Reed, Bohlander: “(...) “l’ensemble des éléments descriptifs qui 
caractérisent l’action ou |’omission prohibées”), from mens rea (“l’élément mental ou 
intérieur au perpétrateur’”), from the reasons for the exclusion of criminal 
responsibility and the objective conditions for the persecution of the crime (ne bis in 
idem, age of the defendant, immunity and extinction prescription (...) can not be 
accepted because it confuses the constitutive elements of the crime with factors 
external to the typical fact, such as the causes of exclusion of the penalty (immunity), 
or that intervene after the crime is already perfect, as the causes of extinction of the 
crime (prescription). 
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International criminal justice as a system of civil engineering 
that constructs the typicality of guilt of a psychological nature 
(Ambos, 1999; Jescheck, 2004; Melloh, 2010; Liakopoulos, 
2012; Nowak, 2015; Kwiecien, 2017)? is a species that does not 
find a precise basis in an original system but respect the rules of 
internal law without changing the culpability and imputability 
which also dates back to the common law system in a hybrid 
way. The process that seeks to mitigate or avoid punishment 
includes the same problems that are linked to the relative 
contributions that relate to the procedural conclusions that 
judges speak of a defense of insanity (Harder, 2010; Gless, 
2021) reaching the defense of intoxication, i.e. the commission 
of the hypotheses of diminished responsibility which includes in 
its circle post-traumatic stress disorder and the related areas 
where such types of crime are noted during war conflicts* 
(Paulus, Vashakmadze, 2009; Kress, 2010; Francioni, Ronzitti, 
2011; Weeks, 2012; Droege, 2012; Lin, 2012; Akande, 2012; 
Gasser, 2013; Woltag, 2014; Corn and others, 2015; Ohlin, 
Finkelstein, Govern, 2015; Schmitt, 2015; Meloni, 2016; 


3ICTY, Prosecutor v. Kordié and Cerkez, Judgment, TC, IT-95-14/2-T, 26 
February 2001, par. 1032. ICTY, Prosecutor v. Moméilo PeriSi¢, Judgment, TC, IT- 
04-81-T, 6 September 2011, par. 387. ICTY, Prosecutor v. Prli¢ et al., Judgment, TC- 
Ill, IT-04-74-T, 29 May 2013, par. 1254. SCSL, Prosecutor v. Sesay et al. (RUF), 
Judgment, TC, SCSL-04-15-T, 2 March 2009, par. 1191. 

4According to Akande: “(...) States have been particularly willing to delegate 
jurisdiction in respect of crimes deemed to be of concern to the international 
community and where broad jurisdictional measures are needed to prevent and repress 
those crimes (...)”. 
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Ventura, 2018; Madubuike-Ekwe, 2021). 

All the introductory statutes have included the related crimes 
without specifying and analyzing further other constitutive 
elements where the degradation of attribution of jurisdiction 
moves away from applicable criminal law (Boas, Bischoff, Reid, 
2008; Burchard, 2008; Aponte, 2010; Lban, 2011; Mettraux, 
2020; Morales, 2020). The international prosecution of crimes 
does not exactly follow the national typification of the facts 
which are assumed as typical cases but distances itself from the 
questionable practicalities that represent the criminal laws from 
suprapositive law (Mulgrew, 2013; Gless, 2015; Aksenova, 
2017) to the relevant formula of Radbruch and/or the 


application of national criminal law provisions (Radbruch, 1945; 


5Favorable for the prosecution of crimes between persecution and other crimes 
pertaining to the court: ICTR, Prosecutor v. Nahimana et al., Judgment and Sentence, 
AC, ICTR-99-52-A, 28 November 2007, par. 1090. ICTY, Prosecutor v. Blagojevié 
and Joki¢, Trial Judgment, TC, IT-02-60-T, 17 January 2005, par. 810. ICTY, 
Prosecutor v. Milomir Staki¢, Appeals Judgment, op. cit., par. 359. ICTY, Prosecutor 
v. Naletili¢ and Martinovi¢, Appeals Judgment, op. cit., par. 590. ICTY, Prosecutor v. 
Moméilo KrajiSnik, Trial Judgment, TC, IT-00-39-T, 27 September 2006, par. 1130. 
ICTY, Prosecutor v. Milan Marti¢, Trial Judgment, IT-95-11-T, 12 June 2007, par. 
475. ICTR, Prosecutor v. Nahimana et al., Appeals Judgment, cit., op. par. 1027. 
ICTY, Prosecutor v. Moméilo Krajisnik, Appeals Judgment, op. cit., par. 389. ICTY, 
Prosecutor v. Lukié and Luki¢, Trial Judgment, AC, IT-98-32/1-A, 4 December 2012, 
par. 1042. ICTY, Prosecutor v. Popovié et al., Trial Judgment, op. cit., par. 2113. 
ICTY, Prosecutor v. Vlastimir Dordevi¢, Trial Judgment, op. cit., par. 2198-2200. 
ICTY, Prosecutor v. Moméilo Perisi¢é, Trial Judgment, op. cit., par. 1790. ICTR, 
Prosecutor v. Bagosora and Nsengiyumva, Appeals Judgment, AC, ICTR-98-41-A, 14 
December 2011, par. 414. ICTY, Prosecutor v. Zdravko Tolimir, Trial Judgment, op. 
cit., par. 1202. ICTY, Prosecutor v. Vlastimir Dordevic, Appeals Judgment, op. cit., 
par. 842. ICTY, Prosecutor v. Radovan Karadzic, Trial Judgment, TC, IT-95-5/18-T, 
24 March 2016, par. 6018. ICTY, Prosecutor v. Ratko Mladié, Trial Judgment, op. 
cit., par. 5174. The only exception (favorable to the apparent competition of rules) is 
found in ICTY, Prosecutor v. Stanisi¢ and Zupljanin, Trial Judgment, op. cit., par. 
910-912. 
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Radbruch, 1946; Radbruch, 1962; Radbruch, 1973; Radbruch, 
1990; Paulson, Fuller, 1994; Mertens, 2003; Neumann, 2007; 
Spaak, 2008; Vassali, 2010; Bix, Bran, 2011; Ledforf, 2013; 
Morris, 2016; Liakopoulos, 2019a). 

Anti-juridity, typicality andinternational culpability are elements 
that are included in the circle of international criminal legality 
(Gallant, 2009; Barzegarzadeh, Jalali Karveh, Raisi, 2015; 
Kashkoulian, Reza, 2016; Lledo, 2016; Barbero, 2017) arriving 
to a reality that certainly integrates and respects the national 
criminal level which has been taken as a measure where 
international criminal justice applies a metamorphosis of 
domestic law towards an adaptation procedure as proof of the 
element of effectiveness of international criminal law (Cryer, 
Friman, Robinson, Wilmshurst, 2014; Knoops, 2014; Van Der 
Wilt, 2017; Boas, Chifflet, 2017; Nicholson, 2018)°, in other 
words as elements that construct international crimes that are 
flourished and concretized through criminalistic notions such as 
complexity, plurality, hybridization, structural polycentrism, etc. 


(Puschke, 2010). 


6See also the case: ICTR, Prosecutor v. Kayishema and Ruzindana, Trial 
Judgment, TC-II, ICTR-95-1-T, 21 May 1999, par. 138-140. 
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The framework of the psychological guilt of international 
crimes 

When we talk about guilt in international criminal justice we 
must put in our heads its two-dimensional nature, that is, a 
conceptual nature that is part of the structure of the crime and is 
certainly distinguished from the fact and anti-juridicality as a 
principle that dates back to national law. The dimensions of 
culpability show the objective tendency and attractions in the 
area of typicality as well as a progressive evolution of 
enrichment of the case. The problem remains _ the 
interdisciplinity of imputability that contributes to international 
criminal justice and beyond (Bantekas, Mylonaki, 2017). The 
translation of guilt which is oriented towards typicality includes 
an internal or psychological fact where guilt attempts to 
objectify it and determine extra-criminal supports thus showing 
a scientific rigor of a variable nature. In the theory of crime, 
culpability includes various instances that vary from the 
criminal scene to guarantees as a punitive measure up to the 
needs of prevention. The dogmatism of guilt also reveals a 
certain ambiguity which shows the proportional tendency and 
the effectiveness that every punishment needs up to the 
subjective nature of the agent which is the “international” basis 
of the possible sentence. 


The doubling of international criminal responsibility also 
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includes an individual nature together with the collective-state 
one (Brandts, 2010; Morales, 2020) which thus determines the 
distancing of a regime of common law crimes as well as the 
direction of the subjective element as a function of international 
context and as a psychological element that has its own sui 
generis form as its object (Von Hebel, Robinson, 1999; May, 
2005; Kolb, Scalia, 2012). The ambiguous nature of guilt also 
accompanies the interior something, i.e. the psychological one 
that is integrated into the conduct and also opens the discussion 
for “light”, rectius (subtle) empirical statements of criminal law 
as a necessity for decoding the interiority of extra-juridical 
knowledge. Solidarism calls for the prevention of conduct that is 
of a guarantee nature and depends on the extra-juridical 
knowledge of a penal and jurisprudential culture, not only of 
domestic law. The psychological nature consists of the criminal 
act therefore also for international crimes (Hwang, 1998; 
Hansen, 2001; Clark, 2001; Mettraux, 2002; Du Plessis, 2007; 
Schabas, 2008; Mettreaux, 2011; Cupido, 2011; Chernor Jalloh, 
2013; kemp, 2014; Liakopoulos, 2014; Pérez Caballero, 2015)’ 


7In national implementation of the Statute some countries-above all those that 
have used an adjustment model based on the technique of the legislative reference- 
have maintained the requirement of the policy element: among these we want to 
mention the case of Malta (art. 2 of the International Criminal Court Act, n. 24, 13 
December 2003) and the Sud Africa (part. 2 of the Implementation of the Rome 
Statute of the International Criminal Court Act, n. 27/2002). On the other hand, other 
systems have not resorted to the policy element in the national definition of crimes 
against humanity: among these, Germany (sez. 7 VStGB), Republic of Belgium (art. 
136-ter of criminal code, introduced from the law n. 32/2003) and the Georgia (art. 
408 of criminal code). 
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thus creating metalegal elements that are insufficient for an 
intangible definition. The representative element as the intention 
of real psychological states enters the sphere of dictatorial 
presumptions, as quasi-semi proofs which for criminal justice 
determine large-scale indictments. International crimes have a 
specific structure as crimes (Schabas, 2001; Carcano, 2002; Jia, 
2012) which have a connotation of subjective plurality typical of 
the context of the nature of this type of crime (De Casadevante 
Romani, 2012; Bonacker, Safferling, 2013) where the 
offensiveness of the content requires a plurality of agents to 
trace the dogmatics of culpability in domestic and international 
law. International criminal justice is still confusing and the 
responses of its profiles do not always coincide with domestic 
law. This happens because domestic law is varied, stratified and 
international jurisprudence is a work in progress full of 
problems and solutions that are consumed in a substantial and 
relativistic way (Liakopoulos, 2013). 

Already Art. 30 StICC is the only regulatory text that accepts 
the relevant clause for the provisions that are appropriate to the 
case, thus demonstrating the impossibility of providing an 
adequate, exhaustive response to a circle that is fluctuating and 


with few constants (Ambos, 2006; Balcells, Kalyvas, 2014)°. 


8According to Ambos: “(...) queda todavia un largo camino por recorrer hacia un 
concepto integral de responsabilidad penal individual en Derecho penal 
supranacional. La jurisprudencia de los crimenes de guerra, sin embargo, ofrece 
elementos de responsabilidad individual fundamentales e importantes: -en el plano 
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The subjective element is multifaceted and therefore includes 
and characterizes international crimes (Sikkink, 2011) leading to 
a distinct analysis of the cases and a distinction of 
macrocriminals (Clarke, 2015) as well as the common crimes 
that are part of the Makrokriminalitét (Jager, 1989)°. In 
international criminal justice, guilt is a notion that becomes very 
complicated if we take domestic law as a basis. The fundamental 
characteristics fall within the synthesis of macro crimes and the 
micro-dimensions of an individual nature (Waugh, 2011; Goy, 
2012; Vij, 2013; Stephens, 2014; Courtney, Kaoutzanis, 2015; 
Kucher, Petrenko, 2015; Greciano, 2016; Grover, 2016). These 
types of dimensions fit together and mark the attempt at a 
logical anatomy of guilt. The discussion is not only judging and 
condemning but also explaining, understanding and grasping the 
complexity of things. The crimes themselves have a serious 


nature and are also the consequence of heterogeneous factors, 


objetivo un concepto muy amplio de participacién en el sentido de cualquier 
contribucion causal a la comision de un acto; un fondamento particolarmente 
importante de la responsabilidad de los lideres dentro de organizaciones jerarquicas 
esta dado por la teoria de la autoria indirecta por medio del dominio del hecho en 
virtud de un aparato organizado de poder (Organisationsherrschaft) 0, mas general, la 
autoria mediata; - en el plano subjetivo el requisito de conocimiento, eventualmente 
probado con evidenzia circustancial (no sobre la base de una presuncion) e intencion;- 
distinta formas de expansion de la imputacion, de las cuales la responsabilidad de 
mando es la mas importante en términos practicos y conceptuales; a diferencia de la 
Organisationsherrschaft desarrolla criterios de imputaciOn por omisiones, no actos; a 
partir de alli, ambos conceptos se complementan entre si (...)”. 

9See also: Art 6 Abs. 1 Statute of the Special Court for Sierra Leone, SCSL- 
Agreement v. 16.1.2002 (SCSL-Statut); Art. 29 Abs. 1 Law on the Establishment of 
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes 
Committed during the Period of Democratic Kampuchea, ECCC-Agreement v. 
6.6.2003 (ECCC-Statute). 
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not attributable to individual actions but often execrable 
(Heikilla, 2013). 

The principle of culpability and the theoretical concepts that are 
part of it do not automatically fit into the international legal 
system as the various legal traditions often retain information of 
a dogmatic-functional nature and pose new and autonomous 
ones, thus finding a “home” in the legal international system. 
The conflictual relationship between international law and 
criminal law ultimately finds a table that discards the regulatory 
mechanism on the one hand in a direct way and on the one hand 
the traditional responsibility that is part of domestic law and is 
preferred in research as a secondary, alternative path of the 
collective dimension that acts in the face of crime (Jain, 2014), 
i.e. aS an important element of international justice (Schramm, 
2018). 

Culpability is also a principle of civilization that dates back to 
Nuremberg as a principle recognized at an embryonic stage that 
builds a certain category in international criminal justice 
(Chaney, 1995; Rikhof, 1996; Van Schaack, 1999; Ratner, 
Abrams, 2001). Remaining with the statutes of the International 
Criminal Tribunal for Former Yugoslavia (ICTY) (Hola, 
Smeulers, Bijleveld, 2011; Stahn, Agius, Brammertz, Rohan, 
2020) and the International Criminal Tribunal for Rwanda 


(ICTR) (Rozakis, 1976; Cherif Bassiouni, 1996; Bogdan, 2002; 
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Fitzmaurice, Elias, Merkouris, 2010; Sorel, Boré Eveno, 2011; 
Hollis, 2020; Fitzmaurice, Merkouris, 2020; Liakopoulos, 
2020b) we note the confirmation of an orientation towards the 
principle of guilt which it always evolves arriving at the StICC 
where we explicitly noted an express affirmation of guilt as a 
constitutive element of international crime. The content of guilt 
also has less uniformity than the content of guilt as a dogmatic 
category where the de facto recognition as a constitutive element 
of international crimes does not have a solid basis of general 
provisions that reconstruct the theory of guilt in a broad way. 
This type of dogmatism is quite subtle and accompanies a 
context that has a multilingual nature, trying to convince the 
formulation of norms as principles on the subject without losing 
the theoretical debate which is endless (Liakopoulos, 2020a)!°. 
In a hermeneutic, authentic representation of the use of the 
common principles of the legal systems of various states at a 
global level, it presents itself with a tightrope walk of a 


teleological interpretation towards objectives where the criminal 


10According to the work of the International Law Commission, established by the 
UN General Assembly with Resolution no. 174 (ID) of 21 November 1947 with the 
double task of: (a) formulate the principles of the law of the Tribunal, and (b) prepare 
a draft code of offenses against the mankind peacefully, and clearly to the principle 
mentioned in subparagraph (a) above. Report the words of the French member Reuter: 
“(...) La difficulté tient ici au fait que les termes employés dans chaque langue 
juridique nazionale sont quasi intraduisibles dans les autres langues, parce qu’ils 
correspondent a des concepts déterminés dans une pensée juridique déterminée 
(omissis). La Commission devra malgré tout, pour chaque crime prévu dans le projet 
de code, décider si les considérations qui relévent de facteurs psychologiques doivent 
ou non entrer dans la définition du crime. Elle ne saurait formuler sur ce point de 
régles générales (...)”. 
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law and the application of its effectiveness works in its favour. 
Of course it deserves the StICC as an important first stage of a 
codification at the international/criminal level which makes it so 
evolutionary on the application level where it undoubtedly leads 
to the notion of mens rea (Keith, 2001; Ambos, 2013a; 
Marchuk, 2014; Ambos, 2016) in an autonomous and shareable 
way (Elewa Badar, 2006) without allowing us to ignore the risks 
of a field that finds itself having to operate with the notions that 
are precise within the system that many times also incorrectly 
manipulates the formulation of an international precept. 

Guilt includes a diversity of options that identifies and manages 
to homogenize the incompatible with the heterogeneous which 
are part of dogmatic guilt and is distinguished from a conceptual 
point of view from the constitutive element of the crime 
(Strafbegriindungsschuld) (Joecks, Miebach, 2017). This is 
found alongside typicality and anti-juridicality as a criterion for 
the commensurate punishment (Strafzumessungsschuld) 
(Pauwelyn, 2003; Lindroos, 2005; Cassese, 2008; Conway, 
2010; Ambos, 2013b; Milanovic, 2016; Jeutner, 2017)!!. The 


11In particular the criminal offence in German criminal law, irrespective of 
whether it constitutes Verbrechen or Vergehen, has the three-layered (tripartite) 
structure: (a) Tatbestandsmafigkeit-a cumulative term for the objective and subjective 
elements of a crime; (b) Rechtwidrigkeit-unlawfulness unless there is a presence of a 
justificatory defence; (c) Schuld-culpability unless there is a presence of a valid 
excuse. The criminal offence involves prohibited behaviouer that meets the 
description of the statutory elements of a crime (tatbestandsmaSig), is unlawful 
(rechtswidrig) and culpable (schuldhaft). The subjective element of a particular crime 
(Tatvorsatz) is distinct from culpability (Schuld) pertinent to the tripartite structure of 
a crime. According to Stuckenberg: “(...) the lex specialis rule can be said to be part 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


94 


psychological nature is a parameter for evaluating the 
psychological relationship of the fact/author which is part of the 
minimum requirements of intent and guilt which is always 
discussed in the further elements of the same nature of the 
concept (Francisco, 2008). Fact-author is part of the 
international crime which is the subject of in-depth analysis in 
our investigation where the mens rea has a strong psychological 
character according to Art. 30 StICC (Keith, 2001; Huneeus, 
2013), given that the representative element of the agent with 
the related material data of typicality marginalizes aspects that 
have an emotional nature, motivation and adherence to the 
relevant fact (Satzger, Schluckebier, Widmaier, 2017). 
Psychological culpability encounters two basic objections since 
it is unsuitable from a dogmatic point of view by providing a 
superior concept (Strafrechtliche Systembildung) which is in the 
same circle with malice and guilt (Robinson, Grall, 1983; Clark, 
2001; Keith, 2001; Eser, 2002; Badar, 2008; Heller, 2011; 
Wilmshurts, 2012; Badar, 2013; Fleck, 2013; Gil, 2014; Cryer, 
Friman, Robinson, Wilmshurst, 2014; Porro, 2014; Peay, 


2015)!?. Intentional intent includes the consciousness and will of 


of international criminal law (...)”. See also the case: ICTY, Prosecutor v. Kunarac et 
al., Appeals Judgment, TC, IT-96-23-T, 22 February 2001, par. 170-1. 

12See in particular in argument the next cases: judgment Limaj (IT-03-66-T), 
Trial Chamber, 30 November 2005, par. 509; judgment, Krsti¢ (IT-98-33-A), Appeals 
Chamber, 19 April 2004, par. 188; judgment, Kunarac (IT-96-23-T & IT-9623/1-T), 
Trial Chamber, 22 February 2001, par. 390; judgment, Gacumbitsi (ICTR-2001-64-T, 
Trial Judgment, 17 June 2004, par. 285 (“committing” refers generally to the direct 
and physical perpetration of the crime by the offender himself’); judgment, 
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actual attitudes that integrate guilt and are sufficient for attitudes 
of a psychological nature (Croco, 2011). Thus on a functional 
level the psychological conception is not able to valorise the 
potential of culpability which presents itself as an element that is 
part of the graduation of criminal responsibility (Estupinan 
Silva, 2012). Thus, problems of a dogmatic nature are noticed 
and created where the normative conception introduces the 
circumstances in acting to a process of motivation according to a 
normative canon, thus transforming guilt into a judgment where 
the anti-duty attitude of the will is psychological and also guilty 


for the international criminal justice. 


Kayishema (ICTR-95-1-A), Appeals Chamber, 1 June 2001, par. 187; judgment, 
Vasiljevi¢ (IT-98-32-T), Trial Chamber, 29 Nov. 2002, par. 62 (“The accused will 
only incur individual criminal responsibility for committing a crime under Article 7(1) 
where is it is proved the he personally physically perpetrated the criminal acts in 
question or personally omitted to do something in violation of international 
humanitarian law (...)”); judgment, Kamuhanda (ICTR-99-54A-T), Trial Chamber, 
par. 595 (“(...) to commit a crime usually means to perpetrate or execute the crime by 
oneself or to omit to fulfil a legal obligation in a manner punishable by penal law 
(...)’); judgment, Tadi¢ (IT-94-1-A), Appeals Chamber, 15 July 1999, par. 188; 
judgment, Kunarac (IT-96-23-T & IT-9623/1-T), Trial Chamber, 22 February 2001, 
par. 390; judgment, Krsti¢ (IT-98-33-T), Trial Chamber, 2 August 2001, par. 601; 
judgment, Krnojelac (IT-97-25-T), Trial Chamber, 15 March 2002, par. 73. judgment, 
Blagoje Simic (IT-95-9-T) Trial Chamber, 17 October 2003, par. 137 (“(...) any 
finding of commission requires the personal or physical, direct or indirect, 
participation of the accused in the relevant criminal act, or a finding that the accused 
engendered a culpable omission to the same effect, where it is established that he had 
a duty to act, with requisite knowledge (...)”. According to the Badar: “(...) a number 
of theories have emerged in criminal law to distinguish between dolus eventualis and 
advertent negligence, among others, consent or approval theory (die Billigungs-oder 
Einwilligungtheorie), indifference theory (die Gleichgiiltigkeitstheorie), possibility 
theory (die Vorstellungs- oder Méglichkeitstheorie), probability theory (die 
Wahrscheinlichkeitstheorie), combination theory (Kombinationstheorien) etc. The 
non-exhaustive list of theories is illustrative of the plethora of approaches in the 
criminal law theory (...)”. 
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Culpability also includes the judgment of blameworthiness 
which is part of the knowability of the criminal prohibition 
which respects domestic law as the basis of the absolute nature 
of knowledge and presumption. This contradictory combination 
is justified by a clear synthesis of the illicit facts which are 
integrated into international crimes and which open up the 
discussion of the marginalization of error. The concept 
represented finds space in international criminal justice, in the 
need to counteract the relative defense strategies in the face of 
macroscopic offensive behaviors (Vinjamuri, 2010). The theory 
of culpability respects the precise morphology of international 
crimes and constructs the essential characteristics of criminal 
phenomena as well as the responses found in a comparative 
system of the contents of the norms on mens rea and the rules of 
accusation (Badar, 2005) such as the attempt to interpret the 
technical categories, the indications that come from international 
sources and the imaginary divergences that come from every 
severe system of national law”. 

The noted and relative uncertainty of guilt highlights the 
comparative investigation that places guilt in the general theory 


of the crime by defining the factors that influence it. The 


13 According to our opinion also the only harmonization that is necessary and 
that is related to the special indications of the statute of the ICC in the matter of mens 
rea that provide particularly labile subjective requisites (recklessness, willful 
blindness, etc.), against which the forms of malice relevant to the system internal 
could leave spaces of impunity. 
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greatest difficulties were noted by the courts of Nuremberg and 
Tokyo where guilt was presented as a constitutive element of 
international crime but in the negative sense through the 
definition of the causes that exclude it and found itself far from 
allowing and approaching the definition of the integrative 
factors (Malekian, 2013). From the statute of the Tribunal of 
Nuremberg we note the possibility of criminal liability relating 
to objective causation given that the jurisprudence moves away 
from the regulatory framework. Jurisprudence has focused on 
the exceptions of criminal responsibility, choosing the causes of 
exclusion of the same responsibility by thinking about the 
omission of the criminal intentional element (Gosnell, 2013). 
With the ad hoc tribunals, the relative gap on the regulatory 
level of the statutes was evident, which did not take into 
consideration the subjective element of international crime in 
the principle of guilt. Thus, problems of ascription have been 
noted in the jurisprudential context (Elewa Badar, 2005; 
Olusanya, 2006; Elewa Badar, 2006; Gosnell, 2013) and the 
psychological elements between intent and negligence are not 
involved. The common law model declines from the elements of 
the actus reus as a choice in the StICC (Zakerhossein, 2018). 
Faced with group crimes, the gravity and the resulting vast 
model of the breadth of criminal activity presupposes a 


concursus plurim ad delictum as was normal given that the very 
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nature of international crimes is committed by individual 
subjects. 

Within this context, responsibility has a singular basis and is 
faced with the dispersive phenomenon of criminal intent. The 
relationship between material and subjective elements creates a 
very notable distance of dissociation. Thus the process appears 
to be atomized and is not easily attributable to anyone. It is a 
square circle where the adaptation of the attribution criteria in 
the context of international crimes includes a psychological fact 
which is valorised with maneuvers to approach the objectivity of 
the crime. The subjective element thus filters the presumptive 
schemes that are introduced with the aim of avoiding impunity, 
connoting guilt in international criminal justice as a hypothesis 
of exclusion of criminal responsibility generally recognized for 
common crime which is based on the jurisprudence of 
international criminal courts. Thus it is explained that the 
excusing effect of the error, i.e. the lack of clarity of the error on 
the fact and the absence of the relative investigation of the issues 
of imputability, come out of the legislation and the related 
jurisprudence but are concentrated on the evaluation of the 


judges. 
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The subjective element as a form of guilty will 

Guilt collects the subjective attribution criteria and includes in a 
precise way all the elements necessary for international criminal 
justice through the relationship of dogmatics and application 
(Randall, 1988; David, 1995; Lawson, Schermers, 1997; Harris, 
1998; Liakopoulos, 2020c)'*. Forcing highlights the facts of 
guilt as a dogmatic category and understood in domestic 
criminal law as an international dimension which, through the 
jurisprudence of the ad hoc tribunals and the ICC, finds the basis 
for a process of ascertainment of guilt which is oriented towards 
the realization of the crime that caused personal 


responsibility!°.The limitations not well made within this 


14See from the International Court of Justice (ICJ), Belgium v. Spain (Case 
Concerning the Barcelona Traction, Light and Power Company, Limited), Judgment, 
5 February 1970, par. 33-34. ICJ, Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide, Advisory Opinion, 28 May 1951, 23. See 
from the jurisprudence: ICTR, Prosecutor v. Jean Kambanda, Judgment and Sentence, 
TC, ICTR-97-23-S, 4 September 1998, par. 16. ICTR, Prosecutor v. Omar Serushago, 
Sentence, TC, ICTR, 98-39-S, 5 February 1999. ICTR, Prosecutor v. Georges Ruggiu, 
Judgment and Sentence, TC, ICTR-97-32-I, 1 June 2000. 

15See from the UK jurisprudence the next cases: Abbott v The Queen [1977] A.C. 
755 (Privy Council); B (A Minor) v D.P.P. [2000] A.C. 428. Barnett v Chelsea and 
Kensington Hospital Management Committee (1969) 1 QB 428; Bratty [1963] AC 
386, [1961] 3 All ER 523; Brown and Isaac v The State [2003] UKPC 10; Chan 
Wing-Siu v The Queen [1985] AC 168; Chief Constable of Avon v Shimmen [1987] 
84 Cr.App.R.7 (Queen’s Bench Division); Cunliffe v. Goodman [1950] 2 K.B. 237; 
Director of Public Prosecutions v Smith [1961] A. C. 290; DPP v Lynch (1975) AC 
653; D.P.P. v Morgan [1976] A.C. 182; Elliott v C. [1983] 1 W.L.R. 939; Hyam v 
DPP [1975] A.C. 55; Grant v Borg [1982] 1 W.L.R. At 646; R v Adomako [1995] 1 
A.C. 171 (House of Lords); R v Anderson; R v Morris [1966] 2 QB 110; R v Bateman 
(1927) 19 Cr. App. R. 8; R v Caldwell [1982] A. C. 341 (House of Lords); R. v Clegg 
[1995] 1 A.C. 482; R v Dudley & Stephens, L.R. 14 Q.B.D. 273 (1884); R v G [2004] 
1 A.C. 1034 (House of Lords); R v Graham (1982) 74 Cr App R 235; R v Hancock 
and Shankland [1986] A. C. 455; R v Hardie [1984] 3 All ER 848, [1985] 1WLR 64, 
CA; R v Hennessy (1989) 1 WLR 287. R v Howe (1987) AC 417; R v Hudson and 
Taylor [1971] 2 All ER 244; R v K [2002] 1 A.C. 462; R v Kemp (1957) 1 QB 399; R 
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process of investigation towards personal responsibility find 
space in the complexity that is caused by the common law 
system. 

The perfect picture is found on Art. 30 StICC and on the mental 
forms where through direct intentional malice have a residual 
and singular character. This residuality is the limit of indirect 
fraud which places the notion of fault as its sole basis. 
Intentional fraud was always preferred due to the selective 
centrality and the peculiar ontological structure of the offenses 
where in exceptional cases the subjective charges lead to a risk 
liability through a possible fraud and conscious guilt as more 
nuanced psychological elements as for example fault 
(negligence). The StICC was partly inspired, we dare say, by the 
Model Penal Code (Sampsell-Jones, 2013; Stuckenberg, 2001; 
Stuckenberg, 2015; Aksenova, 2019)!° which finds a subjective 


v Lawrence [1982] A. C. 510 (House of Lords); R v Martin (1989) 88 Cr.App.R.343 
(Court of Appeal, Criminal Division); R v McNaughten, 8 E.R. 718; (1843) 10 CL. & 
F. 200; R v Moloney [1985] A.C. 905; R v Morby (1882) 8 QBD 571; R v Nedrick 
[1986] 1 W.L.R. 1025 (Court of Appeal, Criminal Division); R v Pomell [1995] 2 
Cr.App.R.607 (Court of Appeal, Criminal Division); R v Powell (Anthony), R v 
English [1999] 1 AC 1; R v Rose [1884] 15 Cox 540; R v Quick & Paddison (1973) 3 
AER 397; R v Safi and others [2003] EWCA Crim 1809, (2003) LR 721.R v Smith 
(Wesley) [1963] 1 WLR 1200; R v Sullivan [1984] AC 156; R v Van Butchell, 3 C. & 
P. 629 (1829); R v Williams (Gladstone) [1984] 78. Cr.App.R.276; R v Woollin 
[1999] 1 A. C. 82; Reg. v Tolston, L.R. 23 Q.B.Div. 168, 185 (1889); Reg. v. William 
Murphy [1980] Q.B. 434; Rex v. Steane [1947] K.B 997; Watmore v Jenkins [1962] 2 
All ER 86. 

16According to our opinion it also focuses on the distinction, present in the Model 
Penal Code, between purpose (direct intention) and intent and on the autonomy, 
recognized in that codification project, of the concept of indirect intention (oblique 
intention), posed in succession with respect to "on purpose" (purposely): the agent 
acted with the awareness that it is practically certain that his conduct will cause a 
certain result. On the fact that, for the circumstances (expression with which in the 
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element to the elements of the actus reus. Among the former is 
the intent!’ (Ohlin, 2013) and the knowledge (awareness) for 
conduct, as well as the event and related circumstances. The 
statute does not distinguish between general and specific intent, 


oblique intention and desire, because it simply requires only the 


common law the objective constitutive elements of the offense different from conduct 
and event are indicated) it is required that the agent is simply aware of their existence, 
and that for the consequences of conduct it is required that the agent should want them 
as the purpose of his action or be aware (aware) that these will occur according to the 
normal course of event. See also the next cases: State v. Higgin, 99 N.W.2d 902, 907 
(1959); State v. Reps, 223 N.W.2d 780, 786 (Minn. 1974) (discussing whether a 
contractor fraud statute contains any “specific intent” element); State v. Everson, 175 
N.W.2d 503, 505 (1970) (holding that the only “specific intent” element required by a 
check fraud statute is the intent to defraud); State v. O'Heron, 83 N.W.2d 785 (1957) 
(discussing whether a crime of illegally taking waterfowl has any “specific intent” 
element); State v. Armour & Co., 136 N.W. 565, 569 (1912) (discussing the 
requirement of clarity for strict liability statutes “where acts are penalized without 
regard to specific intent”); State v. Johnson, 67 N.W.2d 639, 641-42 & n.4 (1954); 
State v. Parker, 164 N.W.2d 633, 642 (1969) (approving an instruction for accomplice 
liability stating that it requires the “specific intent to do some act the law forbids’’); 
State v. Edwards, 130 N.W.2d 623 (1964) (stating that a statute criminalizing 
possession of burglary tools with intent to use them for a crime is a “specific intent” 
statute); State v. Dumas, 136 N.W. 311, 314 (1912) (stating that Minnesota’s attempt 
statute requires the “specific intent” to commit a crime). The reference to a criminal 
positive law regarding the Model Penal Code, art. 1, sez. 1.07, entitled: Method of 
prosecution when conduct constitutes more than one offence. The different of 
inclusion its found in sez. 1.07(4), which is noted that: “(...) an offence is so included 
when: a) it is established by proof of the same or less than all the facts required to 
establish the commission of the offence charge; or (...) c) it differs from the offence 
charged only in respect that a less serious injury or risk of injury to the same person, 
property or public interest or a lesser kind of culpability suffices to establish its 
commission (...)”. The rule thus envisaged has been included in numerous 
codifications, including those of the Arkansas, Colorado, Delaware, Georgia, 
Kentucky, Maine, Missouri, Montana and New Jersey 

17According to Ohlin: “(...) international criminal procedure has an instrumental 
value: it services the general goals of international criminal justice and allows 
punishment for violations of substantive international criminal law. However, 
international criminal procedure also has an important and often overlooked intrinsic 
value not reducible to its instrumental value: it vindicates the Rule of Law. This 
vindication is performed by adjudicating allegations of criminal violations that 
occurred during periods of anarchy characterized by the absence of domestic 
procedural law. This suggests a theoretical insight: the anti-impunity norm and its 
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intention for the formation of the conduct and the knowledge for 
the relevant circumstances, thus confirming the exclusivity of 
punishability for forms of intentional or direct malice (direct 
intention and knowledge)!*(Ambos, 2002; Werle, Jessberger, 
2005; Weigend, 2008; Ohlin, 2013; Werle, Jessberger, 2020). 
Whoever acts is aware of the conduct that results in a certain 
action. Thus the criterion of the certainty of the relative 
consequences of the events comes to light, i.e. the ordinary 
course of the events until a certain accused has acted with intent 
and must represent the consequences and probable consequences 
of his action by evaluating the risk of verification and the 
experience of the type of activity thus excluding the possibility 
of preventing the event and the means at one's disposal. 

We note a certain anomaly which reproduces the findings of the 
tort which is negligent when the subjective attitude is now 
related to the predictability of the cause based on realistic 
calculations which are based on and can justify the inevitable 
event of the causal process which it produced. The intent has a 


form of culpable, given that the manifest criminal nature of the 


concern with punishment should be read in tandem with a meta-theory that 
emphasizes that international criminal procedure has an irreducibly intrinsic value 
because it returns legal process to procedural vacuums. The present literature 
generally ignores this non-consequentialist value (...)”. 

18According to Werle, Jessberger: “(...) source of subjective conditions of 
liability under customary international law is the jurisprudence of the ad hoc tribunals 
and assessing examples in which the tribunals determine that recklessness is 
“sufficient to meet the requirements of the mental element of several” specific crimes 


core 
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acts of international crimes is incompatible with the 
psychological element of a “minor” attitude which is not 
negligent and which finds the responsibility of the superior in 
the supranational punitive system (Gaeta, 1999; Nemitz, 2001a; 
Nemitz, 2001b; Zimmermann, 2002; Liakopoulos, 2014; 
Triffterer, Bock, 2016) that violates the prevention of 
subordinates’ crimes as an auxiliary to guilt that ignores crimes 
and obligations informed about what happens in own territories 
and under the control of their commands, as a situation that 
finds space in regulatory instruments. The codification choice 
and the options of the common law have been framed in the 
minimum common denominator of the legal solutions where the 


jurisprudence of the ad hoc courts has found its basis. 


The types of fraud 

The configuration of the forms of voluntariness with respect to 
malice was very weak from the Nuremberg Statute until today in 
the sector of negligence. The subjective element of international 
crime (Cherif Bassiouni, Manikas, 1996; Askin, 1997; Ayat, 
2010; Agirre Aranburu, 2010; Hahay-Frey, 2011; Ramyji- 
Nogales, 2011; Hahay-Frey, 2011; Sellers, 2011; Mouthaan, 
2013; Weiner, 2013; Caggioli, 2014; Brouwer, 2015; Sanchez, 
Reverte, 2016; Liakopoulos, 2018a; Suhr, 2021)! includes 


19ICTY, Prosecutor v. Kunarac, Kovaé and Vukovi¢ (“Foca” Case), Trial 
Chamber IJ, Judgement, n. IT-96-23-T & IT-96- 23/1-T, Trial Chamber I I, Decision 
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intent in various forms of crime”?. International crimes and 
subjective elements ask for the aftermath and guilt as an element 
that is very marginal*!. The requirements support the 
commission of a criminal act where the material elements are 


intention and awareness. Requirements that are found at the 


on Motion for Acquit tal , 3 July 2000, par. 399. It was also considered sufficient to 
prove how the active subject understood "the probability" of the occurrence of a 
certain event: ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, n. IT-95-14- 
T, Trial Chamber I, Judgement, 3 March 2000, par. 153 and for advertent 
recklessness: ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Judgement, n. IT-94-1- 
AR72, Appeals Chamber, Decision on the Defence Motion for Interlocutory Appeal 
on jurisdiction, 2 October 1995, parr. 185-190, par. 220. Kunarac we have a 
description, rectius definition of rape as: “(...) the trial panel found that the actus reus 
of the crime of rape in international law is constituted by: sexual penetration, however 
slight: (a) of the vagina or anus of the victim by the penis of the perpetrator or any 
other object used by the perpetrator; or (b) of the mouth of the victim by the penis of 
the perpetrator; where such sexual penetration occurs without the consent of the 
victim. Consent for this purpose must be consent given voluntarily, as a result of the 
victim’s free will, assessed in the context of the surrounding circumstances. The men 
area is the intention to effect this sexual penetration, and the knowledge that it occurs 
without the consent of the victim (...)”. In particular the Tribunal has affirmed that: 
“(...) the sexual penetration, however slight: (a) of the vagina or anus of the victim by 
the penis of the perpetrator or any other object used by the perpetrator; or (b) of the 
mouth of the victim by the penis of the perpetrator; where such penetration occurs 
without the consent of the victim. Consent for this purpose must be consent given 
voluntarily, as a result of the victim’s free will, assessed in the contents of the 
surrounding circumstances. The mens rea is the intention to effect this sexual 
penetration, and the knowledge that it occurs without the consent of the victim (...). 
See also the case: Prosecutor v. Furundzija, Case No. IT-95-17/1-A, Appeal 
Judgment, par. 207 (ICTY, July 21, 2000): “(...) the actus reus of the crime of rape in 
international law is constituted by: the sexual penetration, however slight: (a) of the 
vagina or anus of the victim by the penis of the perpetrator or any other object used by 
the perpetrator; or (b) of the mouth of the victim by the penis of the perpetrator; where 
such sexual penetration occurs without the consent of the victim. Consent for this 
purpose must be consent given voluntarily, as a result of the victim’s free will, 
assessed in the context of the surrounding circumstances. The mens rea is the 
intention to effect this sexual penetration, and the knowledge that it occurs without the 
consent of the victim (...)”. See in the same spirit also: Case No. SCSL-04-15-T, Trial 
Judgment, parr. 146-148. The second element of the actus reus of rape refers to the 
circumstances; “(...) which would render the sexual act in the first element criminal. 
The essence of this element is that it describes those circumstances in which the 
person could not be said to have voluntarily and genuinely consented to the act. The 
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heart of the mens rea”* but are reduced in the bipolar system 
where the representative volitional element meets malice as a 
case of national law (Chesterman, 2000; Ambos, 2006)”3. 

Knowledge is the basis for integrating the representative 


elements of the mens rea which includes the configuration of the 


use or threat of force provides clear evidence of non consent, but it is not required 
(...) true consent will not be possible (...) the last part of this element refers to those 
situations where, even in the absence of force or coercion, a person cannot be said to 
genuinely have consented to the son may not, for instance, be capable of genuinely 
consenting if he or she is too young, under the influence of some substance, or 
suffering from an illness or disability (...)”. In particular Paragraph 147 of the decision 
refers to the Kunarac appeal judgment as describing circumstances relating to “lack of 
consent”. The definition derives from the ICC elements of the crime of rape, where 
“lack of consent” was rejected as an element adopted, in the area was generally very 
difficult. It is unclear what this reasoning in Sesay (Prosecutor v. Sesay, Kallon & 
Gbao, Case No. SCSL-04-15-A, Appeal Judgment, parr. 85-92 (Oct. 26, 2009)) was 
intended to accomplish. According to the Court: it may be deemed proven: “(...) if the 
Prosecution establishes beyond reasonable doubt that the accused was aware, or had 
reason to be aware, of the coercive circumstances that undermined the possibility of 
genuine consent (...)”. 

20ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, op. cit., par. 153. In 
other cases the existence of direct fraud is considered sufficient: ICTY, Prosecutor v. 
Zejnil Delali¢, Zdravko Mucié (alias "Pavo"), Hazim Delic and Esad LandzZo (alias 
"Zenga") (Celebici case), n. IT-96-21-A, Appeals Chamber, Judgement, 20 February 
2001, par. 326, or the dolus eventualis: ICTY, Prosecutor v. Krsti¢ (“Srebrenica-Drina 
Corps’), Trial Chamber I, Judgement, Trial Chamber I, n. IT-98-33-T, Judgement, 2 
August 2001, par. 616ss. In other cases, reference has been made to subjective 
parameters familiar to anglo-american jurists, such as recklessness: ICTY, Prosecutor 
v. BlaSkic, Trial Chamber I, Judgement, op. cit., par. 151ss. Prosecutor v. Strugar, 
Case No. IT-01-42-A, Appeals Judgment, 17 July 2008, par. 272. Prosecutor v. Gali¢, 
Case No. IT-98-29-T, Trial Judgement, 5 December 2003, par. 54: “(...) “(...) must 
have acted consciously and with intent, i.e., with his mind on the act and its 
consequences, and willing” the consequences. This mens rea formulation adopted 
from the ICRC incorporates, without controversy, the common law “purpose” and 
“knowledge” counterparts while, contentiously, incorporating dolus eventualis into 
the spectrum of “intent” (...)”. Prosecutor v. Perisi¢é, Case No. IT-04-81-T, Trial 
Judgment, 6 September 2011, par. 201. 

21From the inter-American Court see the next cases in relation on crimes against 
humanity: Almonacid Arellano v. Chile, excepciones preliminares, fondo, 
reparaciones y costas, 26.09.2006; Bamaca Velasquez v. Guatemala, fondo, 
25.11.2000 Barrios Altos v. Pert, fondo, 14.03.2001; Bueno Alves v. Argentina, 
fondo, reparaciones y costas, 11.05.2007; Bulacio v. Argentina, sentencia de fondo, 
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intent. Direct intent has a volitional nature considering the mens 
rea as a different physiognomy which considers the regulatory 
and jurisprudential level to a certain silence in the ad hoc 
tribunals but not the same thing in the statute of the ICC which 
has various forms. The mens rea is considered as a single 
regulatory element based on Art. 30 StICC, as a general clause 
that suffers exceptions from the general categories of crime as 
noted in Art. 25, letter. 3(d) and Art. 28 StICC (Ambos, 2022) 
and in the special part of the individual incriminating cases 
where the specific intent requested for genocide is noted 
(Cassese, 1984; Greenwood, 1991; Meron, 1996; 
Shahabuddeen, 2004; Meron, 2005; Fournet, 2007; Henckaerts, 
Doswald-Beck, 2009; Fournet, Pégorier, 2010; May, Hoskins, 


reparaciones y costas, 18.09.2003; Castillo Paez v. Pert, fondo, 03.11.1997; 
Comunidad Moiwana v. Surinam, excepciones preliminares, fondo, reparaciones y 
costas, 15.06.2005; Garcia Asto y Ramirez Rojas v. Pert, excepciones preliminares, 
fondo, reparaciones y costas, 25.11.2005; Gelman v. Uruguay, fondo y reparaciones, 
24.02.2011; Godinez Cruz v. Honduras, fondo, 20.01.1989; Goiburt y otros v. 
Paraguay, fondo, reparaciones y costas, 22.09.2006; Gomes Lund y otros v. Brasil 
(Guerrilha do Araguaia), excepciones preliminares, fondo, reparaciones y costas, 
24.11.2010; Heliodoro Portugal v. Panama, excepciones preliminares, fondo, 
rearaciones y costas, 12.08.2008; Ticona Estrada y otros v. Bolivia, fondo, 
reparaciones y costas, 12.08.2008; Trujillo Oroza v. Bolivia, reparaciones y costas, 
27.02.2002; Velasquez Rodriguez v. Honduras, fondo, 29.07.1988 

22The law on mens rea is plagued with many grey areas largely due to the 
vagueness and inconsistent use of terms. The utmost contribution of the Model Penal 
Code to the scholarship of criminal law is the introduction of a limited number of 
culpability terms such as “purposely”, “knowingly”, “recklessly” and “negligently”. 

23Is referred the case BlaSkic: “(...) La definicion clara, y tambien practica, de 
conocimiento dada en el caso Blaskic no esta en contradiccion con otra resoluciones, 
sino que es un util. esclarecimiento del oscuro concepto “conocimiento constructivo” 
(...) el criterio del conocimiento constructivo, segun la jurisprudencia, forma parte de 
la definicion del conocimiento (...) al parecer también cree que los jueces utilizaron la 
locucion “conocimiento constructivo” como un sinonimo de “ceguera voluntaria (...)”. 
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2016; Sullo, 2018), the cases that include only the intent for 
crimes against humanity (Eser, 1993; Mantovani, 2003; Ambos, 
2005; Ambos, 2006; MacNeil, 2021) and ultimately knowledge 
alone (Verdirame, 2000; Scalia, 2022)*4. The actus reus element 
includes a subjective element (O’Keefe, 2015). As regards 
conduct, active or omissive behavior is relevant for the 
integration of the crime which differs from intentional intent. 
The consequence that is part of the naturalistic event is the 
product of the conduct of a direct intent where the active subject 
represents the certain probable consequence of his own conduct. 
The circumstance is defined as an exclusion that respects the 
other two elements of the conduct and the consequence that 
includes the factual data of the context that is part of the direct 
intent (Squatrito, Young, Follesdal, Ulstein, 2018). The StICC 
claimed direct intent as an element consisting in the will of an 
event which has as a consequence conduct, purpose and action 
being different. The same line is not noted in the ad hoc 


tribunals where jurisprudence welcomes more subtle and not so 


24See, ICTR, Prosecutor v. Georges Rutaganda, Judgment and Sentence, op. cit., 
par. 451: “(...) victim of the act is, therefore, a member of a given group selected as 
such, which, ultimately, means the victim of the crime of genocide is the group itself 
and not the individual alone. The perpetration of the act charged, therefore, extends 
beyond its actual commission, for example, the murder of a particular person, to 
encompass the realization of the ulterior purpose to destroy, in whole or in part, the 
group of which the person is only a member (...)”. ICTR, Prosecutor v. Kayishema 
and Ruzindana, Trial Judgment, op. cit., par. 9. ICTR, Prosecutor v. Omar Serushago, 
Sentence, op. cit., par. 4. ICTR, Prosecutor v. Jean Kambanda, judgment and 
sentence, op. cit., par. 16. ICTR, Prosecutor v. Alfred Musema. Judgment and 
Sentence, op. cit., par. 981. 
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strong forms of guilty and where possible intent, conscious guilt 
and recklessness are connected with conscious guilt and 
presumed intent?>. 

The representative content is quite rich and assists the erosion of 
the representative contents which reaches the limits of possible 
fraud and the function of the structural interpretation of the 
chains of command as a way that brings back the unity of 
responsibility which is atomized and which manages to isolate 
individual behaviors that are part of systemic crimes or are 
widespread on a large scale which facilitates individual 
punishability. For some cases such as in the case of genocide 
(Bosly, Vandermeersch, 2012; Boesten, Wilding, 2015; Simon, 
2016; Davidson, 2017; Vogt, 2017; Weissbrodt, Heilman, 2017) 
the specific intention is asked resorting to the intent with two 
streets. The one which expresses the conscious finalization*® and 
is directed towards the pursuit of the final result including the 
various forms of attribution of malicious intent. Within this 
context, we note the jurisprudence of the ad hoc Tribunals 


(Carcano, 2002; Bogdan, 2002; Olusanya, 2004; Van Den 


25The cumulative definition of recklessness in the Model Penal Code is 
formulated in the following fashion: A person acts recklessly with respect to a 
material element of an offense when he consciously disregards a substantial and 
unjustifiable risk that the material element exists or will result from his conduct. The 
risk must be of such a nature and degree that, considering the nature and purpose of 
the actor’s conduct and the circumstances known to him, its disregard involves a gross 
deviation from the standard of conduct that a law-abiding person would observe in the 
actor’s situation. 

26ICTY, Prosecutor v. Krsti¢, Trial Chamber I, Judgement, no. IT-98-33-A), 
ICTY A. Ch., Judgment, 19 April 2004, par. 571. 
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Herik, 2005; Book, 2011; Akhavan, 2012; Liakopoulos, 
2019a)*’ and from the ICC (Jorgensen, 2014; Scalia, 2022)?° 
where the intent remains absolutely marginal in the 
interpretations favoring the mere awareness and acceptance of 


the risk in cases of genocide and sufficient to identify the 


27In giurisprudence see: ICTY, Prosecutor v. Drazen Erdemovic¢, Appeals 
Judgment, op. cit., par. 27. ICTY, Prosecutor v. Drazen Erdemovic, Joint Separate 
Opinion of Judge McDonald and Judge Vohrah, AC, IT-96-22-A, 7 October 1997. 
ICTY, Prosecutor v. Dusko Tadi¢, Separate Opinion of Judge Cassese, AC, IT-94-1-A 
e IT-94-1-A bis, 26 January 2000, par. 16. ICTY, Prosecutor v. Anto Furundzija, 
Declaration of Judge Vohrah, AC, IT-95-17/1-A, 21 July 2000, par. 5. ICTR, 
Prosecutor v. Georges Rutaganda, Judgment and Sentence, TC, ICTR-96-3-T, 6 
December 1999, par. 451. ICTR, Prosecutor v. Kayishema and Ruzindana, Judgment, 
TC-II, ICTR-95-1-T, 21 May 1999, and Kayishema and Ruzindana, Dissenting 
Opinion of Judge Tafazzal Hossain Khan, TC-II, ICTR-95-1-T, 21 May 1999, par. 9. 
ICTR, Prosecutor v. Omar Serushago, Sentence, TC, ICTR, 98-39-S, 5 February 
1999, par. 4. ICTR, Prosecutor v. Jean Kambanda, Judgment and Sentence, op. cit., 
par. 16. ICTR, Prosecutor v. Alfred Musema. Judgment and Sentence, TC, ICTR-96- 
13-A, 27 January 2000, par. 981. In giurisprudence see also: ICTY, Prosecutor v. 
Drazen Erdemovi¢, Separate and Dissenting Opinion of Judge Li, AC, IT-96-22-A, 7 
October 1997, par. 19. ICTY, Prosecutor v. DuSko Tadi¢, Separate Opinion of Judge 
Robinson, TC, IT-94-1-Tbis-R117, 11 November 1999, 2. ICTY, Prosecutor v. Dusko 
Tadic, Judgment in Sentencing Appeals, op. cit., par. 69. ICTY, Prosecutor v. Du8ko 
Tadic, Separate Opinion of Judge Shahabuddeen, AC, IT-94-1-A e IT-94-1-A bis, 26 
January 2000, 41ss. ICTY, Prosecutor v. Kunarac et al., Trial Judgment, op. cit., par. 
860. ICTY, Prosecutor v. Tihomir Blaski¢, Trial Judgment, op. cit., par. 801. 

28ICTY, Prosecutor v. Krsti¢, Appeals Chamber, n. IT-98-33-A, 19 April 2004, 
par. 134: “(...) comme il a été établi, les moyens de preuve produits permettent 
seulement d’établir que Radislav Krsti¢é avait connaissance de |’intention génocidaire 
qui animait certains membres de |’état-major principal de la VRS, et qu’il n’a 
néanmoins rien fait pour empécher |’utilisation des membres et des moyens du Corps 
de la Drina pour faciliter ces massacres. La connaissance qu’il avait de cette intention 
génocidaire ne permet pas a elle seule de conclure qu’il en était animé. Le génocide 
est l’un des crimes les plus odieux qui soient, et sa gravité a pour corollaire l’exigence 
stricte d’une intention spécifique. Un accusé ne peut étre déclaré coupable de 
génocide que si cette intention est clairement établie. La Chambre de premiére 
instance n’a, a l’évidence, pas suffisamment démontré que Radislav Krsti¢ était animé 
dune intention génocidaire. II n’est donc pas coupable de génocide en tant qu’auteur 
principal (...)” and the paragraph 137: “(...) bien que les éléments de preuve présentés 
laissent penser que Radislav Krsti¢ n’était pas partisan de ce plan, il a, en sa qualité de 
commandant du Corps de la Drina, permis a 1’état-major principal de faire usage des 
moyens du Corps. II est donc plus juste de mettre en cause Radislav Krsti¢ en tant que 
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insolvency contribution. 

We can understand that we find ourselves in a confusion of the 
terms of the notions due to the different matrix that includes the 
dolus specialis??. The special and the specific intent do not 
necessarily include premeditation but only the intention for the 
commission of the crime in the phase of implementation of the 


same”. The selectivity of specific intent degrades conduct that 


complice (aider and abettor) et non en tant qu’auteur de génocide. Cette accusation 
figure a juste titre dans |’ Acte d’accusation ou il est allégué que Radislav Krsti¢ a aidé 
et encouragé a planifier, préparer ou commettre un génocide contre les Musulmans de 
Srebrenica (...)”, and paragraph 141: “(...) en droit frangais par exemple, le complice 
doit seulement savoir que, par sa contribution, il aide l’auteur principal; cette 
condition générale vaut pour la prohibition du génocide. De méme, en droit allemand, 
pour les infractions exigeant la preuve d’une intention spécifique (dolus dans certains 
Etats des Etats-Unis d’Amérique. Voir Arrét Krnojelaé, par. 52 (le complice de 
persécutions, infraction comportant un dol spécial, doit (...) étre conscient de 
l’intention discriminatoire des auteurs de ce crime mais “il ne doit pas nécessairement 
partager cette intention”); Arrét Vasiljevic, par. 142 (“Pour pouvoir déclarer 
l’Appelant coupable de complicité de persécutions, la Chambre d’appel doit établir 
qu’il savait que les auteurs principaux de l’entreprise criminelle commune avaient 
l’intention de commettre les crimes sous-jacents et entendaient par leurs actes exercer 
une discrimination”); voir aussi Arrét Tadic, par. 229 (“S’agissant de la complicité 
(aiding and abetting), 1’élément moral requis est le fait de savoir que les actes commis 
par la personne qui aide et encourage favorisent la perpétration d’un crime spécifique 
par l’auteur principal”). See also: ICTR, Prosecutor v. Akayesu, Trial Chamber, 
Judgement, n. ICTR-96-4-A, Appeals Chamber, 1 June 2001, parr. 489, 521. ICC, 
Prosecutor v. Muthaura et al., Decision on the Confirmation of Charges Pursuant to 
Article 61(7)(a) and (b) of the Rome Statute, P-TC IL, ICC-01/09-02/11, 23 January 
2012, par. 283, in which reference is made to murder, forced relocation, sexual 
violence and injuries to physical and mental integrity. ICC, Prosecutor v. Ruto, 
Kosgey and Sang, Decision on the Confirmation of Charges, P-TC II, ICC-01/09- 
01/11, 23 January 2012, par. 271, which states that the persecution was carried out 
through the conduct of murder and deportation or forced transfer. ICC, Prosecutor v. 
Laurent Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, P- 
TC, ICC-02/11-01/11, 12 June 2014, par. 204, which refers to crimes of murder, 
sexual violence and injury; these last crimes are also imputed as a crime of 
persecution in the ICC, Prosecutor v. Charles Blé Guadé, Decision on the 
confirmation of charges against Charles Blé Gaudé, P-TC, ICC- 02/11-02/11, 11 
December 2014, par. 122. 

29ICTY, Prosecutor v. Krsti¢, Trial Chamber I, Judgement, op. cit., par. 572. 

30See in particular from US the next cases: Accord Weeks v. Commonwealth, 
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is not devoid of the crime of genocide (Clark, 1981; Greenawalt, 
1999; Triffterer, 2001; Neressian, 2002; Aptel, 2002; Jones, 
2003; Kirsch, 2009; Safferling, 2010; Behrens, 2012)?!, to the 
crime against humanity (May, 2005; Lingaas, 2015)** and/or to 


248 Va. 460, 477, 450 S.E.2d 379, 390 (1994); Alaska-Bell v. State, 668 P.2d 829 
(Alaska Ct. App. 1983); Alaska-Pears v. State, 698 P.2d 1198 (Alaska 1985); Ariz.- 
State v. Fisher, 141 Ariz. 227, 686 P.2d 750 (1984); Ariz.-State v. Walton, 133 Ariz. 
282, 650 P.2d 1264 (Ct. App. Div. 1 1982); Arp v State, 97 Ala. 5, 12 So. 301 (1893); 
Auguste v. Ridge, 395 F.3d 123, 133 n. 7 (3d Cir.2005); Babbitt v. Sweet Home 
Chapter of Cmtys. for a Great Oregon, 515 U.S. 687, 697 n. 9, 115 S.Ct. 2407, 132 
L.Ed.2d 597 (1995); Callahan v. A.E.V., Inc., 182 F.3d 237, 261 n. 15 (3d Cir.1999); 
Carlos-Colmenares, 253 F.3d 276 (7th Cir. 2001); Carter v. United States, 530 U.S. 
255, 268, 120 S.Ct. 2159, 147 L.Ed.2d 203 (2000); Clozza v. Commonwealth, 228 
Va. 124, 134, 321 S.E.2d 273, 279 (1984); Coles v. Com., 270 Va. 585, 621 S.E.2d 
109 (Va. Nov 04, 2005); Commonwealth v. Hudson, 265 Va. 505, 513, 578 S.E.2d 
781, 785 (2003); Davis v United States, 160 U.S. 469, 16 S.Ct. 353, 40 L.Ed. 499 
(1895); D.C.-Garcia v. U.S., 848 A.2d 600 (D.C. 2004); Ga.-Ward v. State, 252 Ga. 
85, 311 S.E.2d 449 (1984); Green v. Commonwealth, 266 Va. 81, 104, 580 S.E.2d 
834, 847 (2003); Hart v. State, 75 Wis.2d 371, 383 n. 4, 249 N.W.2d 810, 815 (1977); 
Hunt v State, 753 So.2d 609 (Fla.App.2000); Ill.-People v. Castillo, 188 Ill. 2d 536, 
243 Ill. Dec. 242, 723 N.E.2d 274 (1999); Ill.-People v. Santiago, 108 Ill. App. 3d 
787, 64 Ill. Dec. 319, 439 N.E.2d 984 (1* Dist. 1982); Ky.-Cook v. Com., 129 S.W.3d 
351 (Ky. 2004); La.-State v. Fuller, 414 So. 2d 306 (La. 1982); Mass.-Com. v. 
Levesque, 436 Mass. 443, 766 N.E.2d 50 (2002); Merritt v. Commonwealth, 164 Va. 
653, 657, 180 S.E. 395, 397 (1935); Mich.-People v. Nowack, 462 Mich. 392, 614 
N.W.2d 78 (2000); Mitchell v. State, 114 Nev. 1417, 971 P.2d 813 (1998); Mo.-State 
v. Skinner, 734 S.W.2d 877 (Mo. Ct. App. E.D. 1987).Mo.-State v. Thomas, 161 
S.W.3d 377 (Mo. 2005); Morissette v. United States, 342 U.S. 246, 252 (1952); Neb.- 
State v. Stewart, 219 Neb. 347, 363 N.W.2d 368 (1985); N.H.-State v. Howland, 119 
N.H. 413, 402 A.2d 188 (1979); N.J.-State v. Jamerson, 153 N.J. 318, 708 A.2d 1183 
(1998); Nobles v. Commonwealth, 218 Va. 548, 551, 238 S.E.2d 808, 810 (1977); 
N.Y.-People v. Montanez, 41 N.Y.2d 53, 390 N.Y.S.2d 861, 359 N.E.2d 371 (1976); 
Pa.-Com. v. Youngkin, 285 Pa. Super. 417, 427 A.2d 1356 (1981); People v. 
Colantuono (1994) 7 Cal.4th 206, 217, 26 Cal.Rptr.2d 908, 865 P.2d 704; People v. 
Garris, 159 A.D.2d 744, 551 N.Y.S.2d 971 (N.Y.A.D. 3 Dept., Mar 01, 1990) (NO. 
57607); People v. Davis (1995) 10 Cal.4th 463, 519, fn. 15, 41 Cal.Rptr.2d 826, 896 
P.2d 119; People v. Dollar (1991) 228 Cal.App.3d 1335, 1342, 279 Cal.Rptr. 502; 
People v. Haney, 30 N.Y.2d 328, 335, 333 N.Y.S.2d 403, 284 N.E.2d 564; People v. 
Hawkins (1993) 15 Cal.App.4th 1373, 1376, 19 Cal.Rptr.2d 434; People v. Lara, 44 
Cal.App.4th 102, 51 Cal.Rptr.2d 402, 96 Cal. Daily Op. Serv. 2281, 96 Daily Journal 
D.A.R. 3793 (Cal.App. 2 Dist. Apr 02, 1996); People v. Lisnow (1978) 151 Cal.Rptr. 
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the related common case*?. The genus of crimes against 
humanity make explicit reference to the conduct that is actually 
functional according to objectives pursued on a general scale for 


genocide and where the relevant regulatory references are 


621, 88 Cal-App.3d Supp. 21, 24; People v. McCoy et al., 25 June 2001, 24 P.3d 
1210; People v Merhige, 212 Mich. 601, 180 N.W. 418 (1920); People v Pantano, 239 
N.Y. 416, 146 N.E. 646 (1925); People v Prettyman, 14 Cal.4th 248, 58 Cal.Rptr.2d 
827, 926 P.2d 1013 (1996); People v. Ricardo B., 73 N.Y.2d 228, 235-236, 538 
N.Y.S.2d 796, 535 N. E.2d 1336; People v. Rippberger (1991) 231 Cal.App.3d 1667, 
1682, 283 Cal.Rptr. 111; People v. Watson (1981) 30 Cal.3d 290, 296, 179 Cal.Rptr. 
43, 637 P.2d 279; Pierre v. Attorney General of U.S., 528 F.3d 180, 192 (3rd Cir., Jun 
09, 2008); S.D.-State v. Schouten, 2005 SD 122, 707 N.W.2d 820 (S.D. 2005); 
Schroeder v. State, 123 S.W.3d 398 (Tex.Crim.App., Dec 03, 2003) (NO. 561-03); 
State v. Cooper, 117 Wis.2d 30, 344 N.W.2d 194 (Ct.App.1983); State v. Gorman, 
648 A.2d 967 (Me. Oct 21, 1994); State v. Lindvig, 205 Wis.2d 100, 555 N.W.2d 197 
(Wis.App. Sep 30, 1996); State v. Perfetto, 424 A.2d 1095, 1098 (Me.1981); State v. 
Smith, 747 S.W.2d 678 (Mo.App. S.D. Mar 04, 1988) (NO. 14994); State v. 
Tempesta, 617 A.2d 566, 567 (Me.1992); Tison v. Arizona, 481 U.S. 137, 150, 107 
S.Ct. 1676, 95 L.Ed.2d 127 (1987); US v. Jewell, 532 F.2d 697 (1976); U.S.-Rent v. 
U.S., 209 F.2d 893 (Sth Cir. 1954); U.S.-U.S. v. Anton, 683 F.2d 1011 (7th Cir. 1982) 
(overruled on other grounds by U.S. v. United StateUnited States v. Bailey, 444 U.S. 
394, 405, 100 S.Ct. 624, 62 L.Ed.2, 575 (1980); United States v. Blair, 54 F.3d 639, 
642 (10th Cir.1995); United States v Holmes, 26 F.Cas. 360 (No. 15,-383) 
(C.C.E.D.Pa. 1842); United States v. Kabat, 797 F.2d 580 (8th Cir. 1986); United 
States v LaFleur, 971 F.2d 200 (9th Cir.1991); United States v. U.S. Gypsum Co., 438 
U.S. 422, 445, 98 S.Ct. 2864, 57 L.Ed.2d 854 (1978); Williams v. Texas, 680 S.W.2d 
570, 579 (Tex.Ct.App.1984); Wis.-State v. Jadowski, 2004 WI 68, 272 Wis. 2d 418, 
680 N.W.2d 810 (2004); Zubeda v. Ashcroft, 333 F.3d 463 (3d Cir.2003). 

31According to another approach it would be sufficient to act in the awareness 
that one's conduct contributes to the total or partial destruction of the victim group 
(knowledge-based approach): “(...) the requirement of genocidal intent should be 
satisfied if the perpetrator acted in furtherance of a campaign targeting members of a 
protected group and knew that the goal or manifest effect of the campaign was the 
destruction of the group in whole or in part (...)”. This approach enhances the 
cognitive element of malice to the detriment of the volitional, and opens the door to 
eventual fraud. 

32According to May: “(...) principle of offensiveness in order to delimit the area 
of intervention of the criminal instrument, proposing the following formulation: 
serious harm to the international community occurs whenever victims become targets 
of criminal conduct because belonging to a particular group and not because of some 
individual characteristics, or in all cases where crimes are committed by a state or 
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missing (Koursami, 2018)**. 

The elements that attribute criminal relevance lead to indefinite 
aspirations, attitudes, completely isolated acts that structure the 
outcome in an unsuitable way in relation to the final objective 
(Hogandogan, 1998; Lippmann, 1998; May, 2005; Akhavan, 
2005; Wiessner, 2005; Van Der Wolf, De Ruiter, 2011; Szpak, 
2012; Ambos, 2013a; Hall, Stahn, 2016)°5. If this were not the 


another collective entity (i.e. group-based harm approach)”. 

33ICTY, Prosecutor v. Krsti¢, Appeals Chamber, op. cit., par. 220: “(...) le 
genocide exige la preuve de |’intention de détruire, en tout ou en partie, un groupe 
national, ethnique, racial ou religieux, a la différence de l’extermination en tant que 
crime contre l’humanité. Celle-ci exige de rapporter la preuve que le crime a été 
commis dans le cadre d’une attaque généralisée ou systématique dirigée contre une 
population civile, preuve qui n’est pas exigée pour établir le génocide (...)”. ICTR, 
Prosecutor v. Musema, Trial Chamber I, Judgement and Sentence, ICTR-96-13-T, 
Trial Chamber I, Judgement and Sentence, 27 January 2000, par. 366: “(...) pendant le 
procés en appel, la Défense a reconnu que si |’on suivait le raisonnement adopté dans 
Vaffaire Musema, il était possible de déclarer un accusé coupable a la fois 
d’extermination et de génocide (...)”. 

34ICTR, Prosecutor v. Kayshema e Ruzindana, Trial Chamber I, Judgement, n. 
ICTR-95-1-T, Trial Chamber II, Judgement, 21 May 1999, parr. 94, 538-540. 

35But this is only a theoretical perspective. In fact, although it seems that 
genocide is characterized only by specific fraud, it requires a basic context similar to 
that of specialis: ICTR, Prosecutor v. Kayshema e Ruzindana, Trial Chamber II, 
Judgement, op. cit., par. 542: “(...) il n’est pas nécessaire que le complice ait le méme 
degré d’intention que l’auteur principal; il suffit qu’il ait connaissance de |’intention 
de ce dernier. L’approche est la méme dans le droit pénal suisse puisqu’une personne 
peut étre déclarée coupable d’avoir facilité un crime du seul fait qu’elle avait 
connaissance de |’intention spécifique qui animait son auteur. Parmi les systeémes de 
common law, le droit pénal anglais retient une approche semblable, précisant que le 
complice doit seulement avoir connaissance de |’intention de l’auteur principal. Ce 
principe general s’applique a la prohibition du génocide. On retrouve ce méme 
principe au Canada et en Australie (...)”. On retrouve ce méme principe au Canada et 
en Australie, ainsi que dans certains Etats des Etats-Unis d’Amérique. Voir Arrét 
Krnojelac, par. 52 (le complice de persécutions, infraction comportant un dol spécial, 
doit (...) étre conscient de l’intention discriminatoire des auteurs de ce crime mais “il 
ne doit pas nécessairement partager cette intention”); Arrét Vasiljevic, par. 142 (“Pour 
pouvoir déclarer |’Appelant coupable de complicité de persécutions, la Chambre 
d’appel doit établir qu’il savait que les auteurs principaux de |’entreprise criminelle 
commune avaient |’intention de commettre les crimes sous-jacents et entendaient par 
leurs actes exercer une discrimination’); voir aussi Arrét Tadic, par. 229 (“S’agissant 
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case, we can note a risk of qualification in genocide actions 
which from simple desires of destruction do not include the 
determination of the punishability of the intention where the 
intent is abstract in its own context and is part of a vast plan of 
an implementation which is partial. This type of planning** does 
not include the constituent elements of the crime of genocide 
which deny the relevance of knowledge, believing that it is not 


equivalent to an intention’. International criminal justice 


de la complicité (aiding and abetting), 1’élément moral requis est le fait de savoir que 
les actes commis par la personne qui aide et encourage favorisent la perpétration d’un 
crime spécifique par l’auteur principal”). See also in argment anche the case: ICTR, 
Prosecutor v. Akayesu, Trial Chamber, Judgement, op. cit., parr. 489, 521. ICC, 
Prosecutor v. Katanga and Ngudjolo-Chui, Decision on the Confirmation of Charges, 
PTC-I, ICC-01/04-01/07, 30 September, 2008, par. 287. ICC, Prosecutor v. Bemba 
Gombo, Decision Pursuant to Article 61(7)(a) and (b), TC II, ICC-01/05-01/08, 21 
June 2016, par. 132. ICTY, Prosecutor v. Milorad Krnojelac, Trial Judgment, TC-II, 
IT-97-25, 24 February 1999, par. 329. The Prosecutor v. Ali Muhammad Ali Abd-Al- 
Rahman (“Ali Kushayb”), ICC-02/05-01/20. The Prosecutor v. Maxime Jeoffroy Eli 
Mokom Gawaka, ICC-01/14-01/22, 22 March 2022. 
The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”), ICC-02/05- 
01/20-935 10 May 2023. 

36ICTY, Prosecutor v. Krsti¢é, Appeals Chamber, op. cit., par. 225: “(...) 
s’agissant de |’intention requise pour |’extermination et le génocide, la Chambre de 
premiére instance a également conclu que "l’un et l’autre exigent que les meurtres 
s’inscrivent dans le cadre d’un projet visant a tuer une fraction substantielle d’une 
population civile”. Cependant, la Chambre d’appel a considéré que “l’existence d’un 
plan ou d’une politique n’est pas un élément juridique constitutif du crime de 
genocide”. Si l’existence d’un tel plan peut contribuer a établir intention génocidaire 
requise, elle ne constitue pour autant qu’un élément de preuve permettant de déduire 
cette intention et non un element juridique du génocide. 

37ICTY, Prosecutor v. Krsti¢, Appeals Chamber, op. cit., par. 129: “(...) la 
Chambre de premiére instance a déduit l’intention génocidaire de l’accusé de la 
connaissance qu’il avait des exécutions et de la part que des hommes et des moyens 
placés sous son commandement y avaient prise. Cependant, la connaissance que 
Radislav Krsti¢ avait de ces faits ne permet pas a elle seule de conclure qu’il était 
animé d’une intention génocidaire (...)”. In the same spirit is the paragraph 134: 
“Comme il a été établi, les moyens de preuve produits permettent seulement d’établir 
que Radislav Krsti¢ avait connaissance de |’intention génocidaire qui animait certains 
membres de |’état-major principal de la VRS, et qu’il n’a néanmoins rien fait pour 
empécher |’utilisation des membres et des moyens du Corps de la Drina pour faciliter 
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affirms in a positive or negative way the relative existence 
which finds existence upon decisive proof of intent*®. The 
suitability of the relevant acts which are evidence for the crime 
of genocide*? are part of a suitable context which is linked to 
conduct suitable for a single behavior as stated in Art. 7 of the 
Elements of Crimes (Werle, Jessberger, 2002; Delmas-Marty, 
2009; Kress, 2010; Lubell, 2010; Werle, Burghardt, 2012; Sadat, 


2013; Ambos, 2022)*° as identification evidence*! even if in 


ces massacres. La connaissance qu’il avait de cette intention génocidaire ne permet 
pas a elle seule de conclure qu’il en était animé (...)”. 

38ICTY, Prosecutor v. Jelisi¢, Appeals Chamber, Judgement, op. cit., par. 48. 

39ICTY, Prosecutor v. Jelisi¢, Appeals Chamber, Judgement, n. IT-95-10-A, 
Appeals Chamber, Judgement, 5 July 2001, par. 48. 

40ICC, Prosecutor v. Germain Katanga, Trial Judgment, op. cit., par. 1119 and the 
restrictive interpretation with the art. 22 of the statute of the ICC. ICC, Prosecutor v. 
Ruto, Kosgey and Sang, Dissenting Opinion by Judge Hans-Peter Kaul to Pre-Trial 
Chamber II’s “Decision on the Prosecutor’s Application for Summons to Appear for 
William Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang, P-TC II, ICC- 
01/09-01/11, 15 March 2011, par. 21-70. In our opinion it is necessary to consider the 
extension of the sphere of application of crimes against humanity resulting from the 
adoption of an extensive approach. If by organization we mean any entity capable of 
carrying out an extensive or systematic attack, it should be concluded that a whole 
series of non-State actors-such as those belonging to organized crime-can commit 
crimes against humanity. A restrictive reading of the concept of organization seems 
therefore preferable in order to prevent excessive dilation of the category of crimes 
against humanity. In a consistent sense. 

A41ICTY, Prosecutor v. Krsti¢, Appeals Chamber, op. cit., par. 32: “(...) pour 
conclure qu’un génocide a été commis a Srebrenica, la question capitale qui se pose 
est celle de savoir s’il y a eu réellement intention de commettre un génocide. Si cette 
intention doit s’inférer de l’ensemble des faits, le génocide n’exige pas la preuve que 
son auteur ait choisi le mode d’action le plus efficace qui soit pour parvenir a son 
objectif qui était de détruire la partie du groupe vis¢ée. Méme si le mode d’action 
choisi ne traduit pas pleinement |’intention de l’auteur, la destruction demeurant 
incomplete, cela ne signifie pas pour autant que l’on ne peut conclure a |’existence 
d’une intention génocidaire. L’attention de la communauté internationale, focalisée 
sur Srebrenica, combinée a la présence des troupes des Nations Unies dans la région, 
a empéché les membres de |’état-major principal de la VRS qui avaient congu le plan 
genocidaire de le mettre en oeuvre de la manieére la plus directe et la plus efficace 
possibles. Bridés par les circonstances, ils ont adopté une méthode qui leur permettait 
de réaliser leur dessein génocidaire tout en minimisant le risque de chatiment (...)”. 
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cases that are part of a dolus specialis (Clark, 2001; Badar, 
2009; Heller, 2011; Finnin, 2012; Badar, 2013; Janjac, 2013; 
Cryer, Friman, Robinson, Wilmshurst, 2014; Badar, Higgins, 
2014; Gil, 2014; Porro, 2014; Clark, 2015; Badar, Porro, 2015; 
Granik, 2015; Piragoff, Robinson, 2016; Werle, Jessberger, 
2020) and at the basis of the id quod plerumque accidit?. What 
interests us is the mens rea which is sufficient for the subject to 
have the perception of those contextual profiles of the action 
that leave room for a specific intent. 

A certain gradation is thus noted which suggests the specific 
intention of the genocide while firmly maintaining the parameter 
of the specific intention for the subjects who in the genocide 
context carry out decision-making, directive and organizational 
functions and at the same time limited to the needs subordinated 
to material executors of the project to the standards of generic 
will and awareness of a material fact that includes intent and 
knowledge. The subjective element of crimes against humanity 


(Buirette, 2019; MacNeil, 2021; Sato, 2021; Van Dijk, 2022)*8 


42ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgement, op. cit., par. 523. 

43See for the crimes against humanity and in war: Criminal Code for Armenia 
(adopted on April 18, 2003). It provides for the prosecution of crimes against 
humanity and war crimes, placing relevant provisions in specific sections of the Code 
(Chapter 34, arts. 384-397); Criminal Code for Azerbaijan (adopted Sept. 30, 1999). It 
provides for the prosecution of crimes against humanity and war crimes, placing 
relevant provisions in specific sections of the Code (Chapter 16, arts. 100-113). 
Belgium, of June 16, 1993, as amended in August 2003, on the Punishment of Serious 
Violations of International Humanitarian Law. In Bosnia-Herzegovina the Law has 
been incorporated into the Penal Code under Articles 136bis to 136o0cties. Article 
136bis defines genocide; Criminal Code for Bosnia-Herzegovina (entered into force 
on Mar. 1, 2003). It provides for the prosecution of crimes against humanity and war 
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includes violence and cruelty (Burkhardt, 1988; Martins 
Amorium Dutra, 2012; Shany, 2012; Shany, 2013; Botte- 
Kerrison, 2017; Altunjan, 2021)*+ where the mens rea is limited 
to the intent of the cases which are single and underlying the 


request for a quid which refers to a broader context including the 


crimes, placing relevant provisions in specific sections of the Code (Chapter 17, arts. 
171-172). Criminal Code of the Republic of Bulgaria (adopted in April 1968, 
amended as of May 2005). It provides for the prosecution of crimes against humanity 
and war crimes, placing relevant provisions in specific sections of the Code (Chapter 
14, arts. 407-418); In Cambodia, April 17, 1975, to January 6, 1979. (Law on the 
Establishment of Extraordinary Chambers in the Courts of Cambodia for the 
Prosecution of Crimes Committed During the Period of Democratic Kampuchea, 
NS/RKM/0801/12 (2001), as amended by NS/RKM/1004/006 (2004). Although 
Colombia has not adopted any specific law implementing the Rome Statute, the 
following provisions of the Criminal Code are applicable to crimes against humanity: 
Genocide: arts. 101-102; Forced disappearance: arts. 165-167; Kidnapping: arts. 168- 
171; Arbitrary detention: arts. 174-177; Torture: arts. 178-179; Forced displacement: 
arts. 180-181; Crimes against people and assets protected by international 
humanitarian law: arts.135-164; Crimes of terrorism: arts. 340-348; Code Penal 
Congolais, of November, 30, 2004. Denmark also has a statute on genocide, Danish 
Law No. 132 of 29 of April 1955 (Law Concerning Punishment of Genocide [Lov nr. 
132 af 29.04.1955 om straf for folkedrab]; Criminal Code of Estonia (entered into 
force on Sept. 1, 2003, amended as of March 15, 2007); Finnish Penal Code, amended 
to include Law 212/2008, Laki rikoslain muuttamisesta [Law Amending the Criminal 
Code] of May 1, 2008, The original provisions were enacted in December 1964; they 
were last amended by Law 2004-800 of August 6, 2004. Subtitle I specifically 
addresses crimes against humanity: genocide (art. 211-1); other crimes against 
humanity, including deportation, enslavement, systematic practice of summary 
executions, and other additional offenses (arts. 212-1 to 212-3); and common 
provisions (arts. 213-1 to 213-5). Subtitle II governs eugenic practices and human 
reproductive cloning (arts. 214-1 to 214-4 and 215-1 to 215-4); German Code of 
Crimes Against International Law (of June 26, 2002) (Gesetz zur Einfihrung des 
Volkerstrafrechtsgesetzbuches, June 26, 2001, Bundesgesetsetzblatt [BGBI.] I at 
1842. The Penal Code of the Ivory Coast was adopted in 1981 as Law No. 81-640 and 
was modified by Laws 95-522, of July 6, 1995; 96-764 of October 3, 1996; 97-398 of 
July 11, 1997; and 98-756 of December 23, 1998; The Penal Code of Mali: Law No. 
01-079 of August 20, 2001; Mexico’s Federal Criminal Code includes a chapter 
entitled “Delitos Contra la Humanidad,” which can be roughly translated as Crimes 
against Humanity. This chapter comprises two legal provisions: Articles 149 and 149- 
Bis. Article 149 describes a crime called “Violacion de los deberes de humanidad,” 
which can be roughly translated as “Violation of the Duties of Humanity.” Article 
149-Bis describes the crime of genocide. Articles 149 and 149-Bis do not appear to 
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single criminal conduct and the space for possible fraud and 
excluding guilt. 

The uncertainties of culpability include the causes of normative 
formulations to an international context which finds its apex in 


the StICC indicating the subjective element of international 


include statements on the extent of jurisdiction. Time constraints prevented a 
determination of whether other provisions of the Federal Criminal Code address this 
issue. Mexico’s Federal Criminal Code. the Netherlands International Crimes Act 
270, Act of 19 June 2003 Containing Rules Concerning Serious Violations of 
International Humanitarian Law (International Crimes Act). Norwegian law on crimes 
against humanity are contained in Law No. 4 of March 7, 2008, Act Amending the 
Penal Code 20 May 2005 No. 28, etc.; The Polish Criminal Code, adopted on July 6, 
1997, Chapter XVI: Offenses Against Peace, Humanity and War Offenses, art. 118, 
With the Law No. 31 of July 22, 2004, was adopted the Portuguese Penal Law to the 
Rome Statute of the International Criminal Court, to criminalize conduct that 
constitutes a crime against humanity. (Lei No. 31/2004, de 22 de Julho (in 
Portuguese); Slovakia’s Criminal Code (adopted in July 2005) Articles 4-7 of the 
Code establish jurisdiction over all crimes committed by anyone in the territory of the 
Slovak Republic Chapter 12 of the Code provides for the prosecution of crimes 
against peace, humanity, and war crimes. Article 418 prosecutes genocide, which is 
defined as the intentional elimination of a group of people because of their national, 
ethnic, racial, or religious origin; The applicable law in South Africa concerning 
crimes against humanity is the Implementation of the Rome Statute of the 
International Criminal Court, Act No. 27 of 2002 South African courts assume 
jurisdiction over a crime of genocide, a crime against humanity, or a war crime if: 
The crime was committed in South African territory; The suspect is a South African 
citizen; The suspect is a resident of South Africa; The suspect, after having committed 
the alleged crime, is present in South Africanterritory; or The alleged crime was 
committed against a South African citizen or resident. (Id.§4(3); Systematische 
Sammlung des Bundesrechts (SR) Switzerland cooperates with the International 
Criminal Court under a Federal Act on Cooperation with the ICC (Bundesgesetz tiber 
die Zusammenarbeit mit dem Internationalen Strafgerichtshof, June 22, 2001, 351.6; 
Trinidad and Tobago: the International Criminal Court Act 2006, 2006 Trin. and Tob. 
Laws, No. 4, par. 10; The relevant provisions on crimes against humanity under 
United Kingdom law are contained in the International Criminal Court Act 2001, c. 
17; Northern Ireland is also included in the scope of the Act’s jurisdiction by virtue of 
section 58; Scotland has separate legislation-the International Criminal Court 
(Scotland) Act 2001, ASP [Act of Scottish Parliament] 13; Uruguay: Law 18026 of 
September 25, 2006. From the European Union see also: Council Framework 
Decision 2008/913/JHA of 28 November 2008 on CombatingCertain Forms and 
Expressions of Racism and Xenophobia by Means of Criminal Law (2008 Official 
Journal of the European Union [OJ] (L328) 55; Council Decision 2003/335/JHA of 8 
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crimes with the ultimate objective of narrowing the scope of 
incrimination of such crimes (Bowers, 2011; Wharton, 2011; 
Camargos, 2013; Rodman, 2013; Nollez-Goldbach, Saada, 
2014; Jalloh Chevror, Maraong, 2015; Van Der Have, 2018). 
The requirements of the intentionality of the intentional event 
and of knowledge are typical elements of the case in question. 
The requirements are required to believe that the psychic 
requirement of the intent is always in the same nature as a 
comprehensive element of the representation and as a lawful 
element where the intention of knowledge integrates the terms 
with different forms of psychic unity. The contiguity of the 
terms also highlights the ambivalent problem where the 
intentionality of the event is asked and is relevant for the 
intention as an element of the crime. The Elements of Crimes 
are also oriented to a purpose where the objective coincides with 
the typical event especially in war crimes (Don Taylor III, 2010; 
Cassese, 2012; Carson, 2012; Van Der Wilt, 2012, Chazal, 
2013; Chazal, 2015) and the related jurisprudence is comparable 


with the intent and willfulness**. This type of comparability 


May 2003 on the Investigation and Prosecution of Crimes of Genocide, Crimes 
Against Humanity and War Crimes (2003 OJ (L118) 12; Council Decision 
2002/494/JHA of 13 June 2002 Setting Up a European Network of Contact Points in 
Respect of Persons Responsible for Genocide, Crimes Against Humanity and War 
Crimes (2002 OJ (L167) 1. 

44ICTY, Prosecutor v. Kunarac et al., Trial Judgment, op. cit., par. 860. ICTY, 
Prosecutor v. Anto FurundZija, Appeals Judgment, TC, IT-95-17/1-T, 10 December 
1998, par. 240-243. ICTY, Prosecutor v. MrkSic¢ et al., Trial Judgment, op. cit., par. 
684. ICTR, Prosecutor v. Nahimana et al., Appeals Judgment, op. cit., par. 1060. 

45ICTY, Prosecutor v. Delali¢é and others (Zejnil Delalic, Zdravko Mucic alias 
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opens the way for other scenarios where the term willfulness is 
based on Art. 30 StICC and welcomes recklessness as a hybrid 
element of intention and negligence*® (Henckaerts, Doswald- 
Beck, 2012; Ambos, 2022). 

As we have understood so far, awareness of the context?’ is 
required as an element that qualifies crimes against humanity 
(Henckaerts, 1993; Cherif Bassiouni, 1998; Chiedu Moghalu, 
2002; Sivakumaran, 2011; Dinstein, 2014; Diaz Soto, 2015; 
Hall, Stahn, 2016; Quick, 2016; Meisenberg, 2016; Kuczynska, 
2017; Marxsen, 2018; Sato, 2021)*® but excludes the intent that 


“Pavo”, Hazim Delic and Esad LandzZo alias ““Zenga”-Celebici case), Case n. IT-96- 
21-T, Trial Chamber, Judgement, 16 November 1998,Trial Chamber, Judgement, par. 
431. 

46According to the Rule 156 of the ICRC CIHL: “(...) recklessness is included in 
the spectrum of mens rea for war crimes in specific, limited contexts. The first is the 
war crime of murder in the detention context when a detainee dies as a result of 
serious bodily injury inflicted with reckless disregard of human life. The second 
involves a joint criminal enterprise when the defendant willingly participates in the 
criminal enterprise, a criminal act other than the one agreed upon in the common plan 
is committed, and commission of the “other” crime was foreseeable and the defendant 
willingly took that risk. The third involves command responsibility when a person 
who orders an act or omission does so with the awareness of a substantial likelihood 
that a grave breach or serious violation will be committed in the execution of that 
order (...)”. 

ATICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, op. cit., par. 247ss, 
referred in case: ICTY, Prosecutor v. Tadic, Trial Chamber, Judgement, op. cit., par. 
656 and ICTY, Prosecutor v. Tadic, Appeals Chamber, Decision on the Defence 
Motion for Interlocutory Appeal on jurisdiction, op. cit., par. 248. See also: ICTR, 
Prosecutor v. Kayshema and Ruzindana, Trial Chamber I], Judgement, op. cit., par. 
133. It would be enough for people to have “implicitly” accepted the complex 
political or military strategy in which “most likely” fits its voluntary contribution, 
according to case: ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, op. cit., 
parr. 255 and 257 and that he has consciously “accepted the risk” of participating in 
“criminal” implementation of ideology, political strategy or plan, ICTY, Prosecutor v. 
Kunarac, Kovaé and Vukovic (“Foca” Case), Trial Chamber II, Judgement, op. cit., 
par. 434. 

48ICTY, Prosecutor v. Radislav Krsti¢, Judgment, AC, IT-98-33-A, 19 April 
2004, par. 521. ICTY, Prosecutor v. Milorad Krnojelac, Judgment, AC, IT-97-25-A, 
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respects the elements of the crime and thus the international 
nature of the conduct that is committed with unitary and 
personal way, having as possible representation the factual data 
that are relevant and that fall within a general plan that is 


widespread and systematic (Cryer, Friman, Robinson, 


17 September 2003, par. 474. ICTY, Prosecutor v. Radoslav Brdanin, Trial Judgment, 
TC-II, IT-99-36-T, 1 September 2004, par. 1087, par. 540. ICTY, Prosecutor v. 
Naletili¢ and Martinovic, Trial Judgment, TC, IT-98-34-T, 31 March 2003, par. 670. 
ICTY, Prosecutor v. Prli¢ et al., Trial Judgment, TC-III, IT-04-74-T, 29 May 2013, 
par. 55. Against this apporach, see: ICTY, Prosecutor v. Milomir Staki¢, Trial 
Judgment, TC-II, IT-97-24-T, 31 July 2003, par. 679. ICTY, Prosecutor v. Milorad 
Krnojelac, Appeals Judgment, op. cit., par. 188. Unlike the Krsti¢ and Vasiljevic 
judgments, in the Krnojelac case the judges did not motivate the choice in favor of 
appearance. A dissenting opinion was expressed by Judge Shahabuddeen in the Krsti¢é 
case, in which the latter declared to comply with the conclusion reached by the 
majority of the Chamber of Appeal only because of the existence of two precedents 
(the aforementioned cases Vasiljevi¢ and Krnojelac) which affirmed the appearance of 
the competition. It is interesting to report a significant passage of the partially 
dissenting opinion in which, after having said that the two cases present distinct 
elements, the judge affirmed that: “(...) were it otherwise, the legal elements of the 
crime of persecution would vary according to the legal elements of the particular 
crime on which the persecution is based. The legal elements of the crime of 
persecution would include the legal elements of the crime of enslavement if 
enslavement were alleged to be the basis of the persecution charged. Similarly with 
respect to deportation, imprisonment, torture and rape. The legal elements of a charge 
for persecution would thus vary from case to case; in the present case, they would 
include the legal elements of all the crimes on which the persecution is alleged to have 
been based. That variability is not reconcilable with the stability, definitiveness and 
certainty with which the legal elements of a crime should be known. Those elements 
must not depend on accidents of prosecution; they must clearly appear once and for 
all from a reading of the provision defining the crime (...)”: ICTY, Prosecutor v. 
Radislav Krsti¢, Partial Dissenting Opinion of Judge Shahabuddeen, AC, IT-98-33-A, 
19 April 2004, par. 91. In our opinion, the suggestion proposed by Judge 
Shahabuddeen does not take due account of the peculiar normative construction of the 
persecution. As mentioned above, persecution presents itself as a complex crime in 
which alongside some typical elements of its own-the discriminatory intent and the 
victim group-can be added to the objective and subjective elements of other cases 
already codified within of the Statute. Consequently, the configuration of the 
persecution necessarily depends on the modality of the conduct with which it is 
carried out and imputed to the author. ICC, Prosecutor v. Ruto, Kosgey and Sang, 
Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the 
Rome Statute, P-TC II, ICC-01/09-01/11, 23 January 2012, par. 244. On the 
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Wilmshurst, 2014)*°. Conducts that cannot be excluded from the 
danger of impunity by insinuating the fact that the 
criminalization of certain behaviors at an international level are 
conditioned by the presence of constitutive elements of the 
crime that motivates the personal perpetrator while 
simultaneously denying the effectiveness of the excuse in the 
procedural context of tasks in structures that employ criminal 
intent according to Art. 7 of Elements of Crimes (Hefendehl, 
2010; Swart, Zahar, 2011; Olasolo, 2018). 

In analogy, Art. 30 StICC last paragraph does not mention dolus 
eventualis and the forms of recklessness or conscious guilt 
which find the rules in the same statute and in the jurisprudence 
of ad hoc tribunals faced with a substantial sanctioning system 


(Cox, 2020)°°. The minor forms of guilty will broaden the 


customary nature of the crime of forced transfer already starting in 1975, and 
therefore applicable by the Extraordinary Chambers in the Courts in Cambodia. 

49According to the authors: Cryer, Friman, Robinson, Wilmshurst, “(...) it is not 
required that the perpetrator had detailed knowledge of the attack or its characteristics. 
In most conceivable circumstances, the existence of a widespread or systematic attack 
would be notorious and knowledge could not credibly be denied”. The authors noted 
the tribunals ad hoc: ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, par. 
251; ICTY, Prosecutor v. Kunarac, Kovaé and Vukovic, Appeals Chamber, parr. 102, 
103, and ICC Elements, General Introduction, par. 3 (...)”. 

50According to Cox: “(...) to extend recklessness a half-step further to include the 
related concept of dolus eventualis, the attacker can be inferred to reconcile herself 
with that potential outcome before engaging in nearly every attack. Adopting this 
mens rea formulation distorts the distinction rule upon which the applicable war crime 
is founded by presuming culpability based on the outcome of the attack. If the 
ostensible requirement is simply that an attacker is aware of the risk of incidental 
damage and it is factually true that the attacker is aware of such a risk before nearly 
every attack, then any attack that results in incidental damage presumptively qualifies 
as a war crime (...) the endeavor of international tribunals to draw directly from the 
constellation of comparative domestic criminal law mens rea formulations to derive a 
general mental element for war crimes constitutes a fool's errand at the outset. 
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sphere of malice and its essence. Liability by way of dolus 
eventualis or reckleness clarifies that this subjective element is 
integrated when the agent accepts the relative risk of a harmful 
event and the cause of the conscious conduct that follows in a 
probable or possible manner occurs (Von Hebel, Robinson, 
1999; Werle, Jessberger, 2020)°!. The real problem is that 
recklessness is the only representative element of harmful 
results and remains marginalized by the desire for malice as an 
acceptance of risk. International jurisprudence reconciles these 
components by making the risk permanent which impoverishes 
the intent and actually reduces the typical objective fact (Eudes, 


Ryfman, Szurek, 2019)°*?. 


Domestic criminal law frameworks are devised to promote social order where the 
presumption is that a state exercises a monopoly on the use of force and individual 
persons do not need to use force unless a lawful exception applies. This raison d'etre 
of domestic criminal law is not compatible with an armed conflict targeting scenario 
in which the attacker is required to use force out of necessity to accomplish the role of 
combatant or fighter (...) the Rome Statute is not inconsistent with prior “precedent”e 
stablished by jurisprudence of the ad hoc tribunals as many narratives involving the 
recklessness assertion suggest. This perspective incorrectly confers “lawmaking” 
authority that was not extended by the relevant collection of states to judges of 
international criminal tribunals. In the evolution of prescriptions of international 
criminal law, the Rome Statute is the apex designation. Judicial opinions of 
predecessor tribunals that are contrary to the Rome Statute are inconsistent with 
customary international law, not the other way around (...)”. 

51The double codification within the statute of the ICC presents, in truth, an 
important difference: while in the case of internal conflicts the recruitment can take 
place within armed forces or groups, in the case of international conflict the 
enlistment is limited to the “national” armed forces. The adjective seems to suggest 
protection only against the government army, leaving out all the irregular groups of 
fighters. The ICC Preliminary Chamber, in the Lubanga Dyilo case, stated that the 
term "national" does not limit the application of the law to governmental forces alone: 
ICC, Prosecutor v. Thomas Lubanga Dyilo, Decision on the confirmation of charges, 
P-TC, ICC-01/04-01/06, 29 January 2007, par. 277. 

52ICTY, Prosecutor v. Krsti¢é (“Srebrenica-Drina Corps”), Trial Chamber I, 
Judgement, op. cit., par. 613. ICTY, Prosecutor v. Tadic, Trial Chamber, op. cit., parr. 
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The difficulty of proving malice 

The risk of identification in the proceedings of international 
crimes contributes to individuals which participate on the 
absence of proof and the need to transfer the responsibility of 
the system into the field of atomic responsibility~’. 

Mens rea is not presumed and does not occur in international 
criminal justice. The jurisdictional elements are a certain 
escamotage that distances itself from the evidence that is linked 
to the mens rea that respects the profiles of the fact (Tsilonis, 
2019). Within this context the Elements of Crimes include the 
attempt that directs the deductive process of the psychological 
reality that ignores the material reality, which constitutes the 


necessary subjective requirement of the offense, as the only 


29-31: “(...) tous les actes ou omissions qualifiés de crimes contre |’humanité faisaient 
partie d’une offensive généralisée ou systématique dirigée contre les populations 
civiles musulmane et croate de Bosnie-Herzégovine (...) pendant toute la période 
couverte par le présent Acte d’accusation, la République de Bosnie-Herzégovine a été 
le théatre d’un conflit armé et d’une occupation partielle. Les forces armées de la 
Republika Srpska ont agi pendant ladite période, sous le contrdle global de la 
République fédérale de Yougoslavie (Serbie et Monténégro), et en son nom. Le 
conflit armé qui a opposé, en Bosnie-Herzégovine, les Serbes de Bosnie et les 
autorités centrales de Bosnie-Herzégovine était donc un conflit armé international (...) 
tous les actes ou omissions qualifiés d’ infractions graves aux Conventions de Genéve 
de 1949-les “infractions graves’-, se sont produits pendant ce conflit armé et 
Poccupation partielle de la Bosnie-Herzégovine (...)”. According to our opinion the 
competitor is different from the author of the fact the actual awareness about the 
possible commission of further crimes, marrying the subjective and more guaranteeive 
version of recklessness (advertent recklessness), but also retrieves the volitional 
element by implicitly recalling the acceptance of the risk proper to the eventual fraud, 
from the moment in which it is claimed that with this awareness the agent has 
participated in the criminal association. 

53ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, op. cit., par. 307. 
ICTY, Prosecutor v. Delalic and others (Celebici case), Trial Chamber, Judgement, 
op. cit., par. 386. 
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instrument of available evidence. In the BlaSkic case the 
pinnacle of culpability is included as an international crime 
(Heller, Mégret, Nouwen, Ohlin, Robinson, 2020)°4. In such a 
case the difficulty is to ascertain the intent as a single case of 
arrival given that the intent it coincides with the criminal 
manifestation of the order which in any case includes the 
subjective awareness of the criminality (Bogdan, 2002)°>. 

The vexed question of the investigation into intent abandons this 
sector and becomes more complicated in case the assessment of 
intent is transformed into a diabolical probatio inferring the 
psychological process of external facts which conform to the 
specific nature of the crime. Thus all the relevant modalities of 
conduct are taken into consideration including the circumstances 


that take on a value in the guilty will (Cryer, Friman, Robinson, 


S54ICTY, Prosecutor v. BlaSkic, Trial Chamber I, Judgement, op. cit., par. 676: 
“(...) il est en effet apparu que la méthode de calcul adoptée par l’accusation est de 
nature pragmatique et déductive, dans le sens ot elle privilégie un raisonnement 
partant de l’observation. Elle se différencie de celle de la défence qui, partant des 
données exposees par |’accusation, se veut plus abstraite et mathématique en se basant 
sur des régles et des normes officielles (...)”. 

55According to Bogdan: “(...) the protected social interest is greater with respect 
to genocide and crimes against humanity, since the scale of victimisation, and the 
consequences for the rest of society, and the international community, are potentially 
more serious (...)”. In the same spirit the dissenting opinion of judge A. Cassese in 
case Tadic, which has stated: “(...) if classified as a crime against humanity, the 
murder possesses an objectively greater magnitude and reveals in the perpetrator a 
subjective frame of mind which may imperil fundamental values of the international 
community to a greater extent than in the case where that offence should instead be 
labelled as a war crime. The international community and the judicial bodies 
responsible for ensuring international criminal justice therefore have a strong societal 
interest in imposing a heavier penalty upon the author of such a crime against 
humanity, thereby also deterring similar crimes (...)”. ICTY, Prosecutor v. Du8ko 
Tadic, Separate Opinion of Judge Cassese, AC, IT-94-1-A e IT-94-1-A bis, 26 
January 2000, par. 16. 
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Wilmshurst, 2014)°°. The presence of subjective elements are 
elements that qualify the conduct and the illegality of the 
behavior that determines forms of presumed intent, i.e. forms 
that seek to acquire evidence of the subjective requirements. 
Thus we resort to experiences where the legitimate use of 
presumptions are irreconcilable with intentional malice in cases 
where the will is guilty and which seems implicit in the 
realization of the material fact*’. This sector includes the cases 
of international crimes resulting from the jurisprudence of 
international criminal justice. The mental elements are found 
alongside the evidence and external regularities are considered 
as investigations that require the circumstances that are specific 
in the objective attempt of a criminal purpose as noted in the 
crime of genocide with the acts carried out (Nebesar, 1998; 
Laviolette, 1998; Mchenry, 2002; Williamson, 2008; Bettwy, 
2011; Beigbeder, 2011; Kelly, 2012; Kirby, 2012; Kelly, 2013; 
Moothaan, 2013; Behrens, Hennam, 2013; Piccolo, 2013; Peay, 
2015; Lingaas, 2016). 


56“(...) knowledge may be inferred from the relevant facts and circumstances 
(...)”. 

STICTY, Prosecutor v. Vasiljevi¢, IT-98-32-A, 25 February 2004, par. 102. ICTY, 
Prosecutor v. FurundzZija, IT-95-12/1-T, 10 December 2008, par. 233. ICTY, 
Prosecutor v. Perisi¢, IT-04-81-T, 06 September 2011, par. 126. ICTY, Prosecutor v. 
Karadzié, IT-95-5/18-T, 24 March 2016, par. 575. ICTR, Prosecutor v. Bagilishema, 
ICTR-95-1A-T, 07 June 2001, par. 33. ICTR, Prosecutor v. Ngirabatware, ICTR-99- 
54-T, 20 December 2012, par. 1294. ICTR, Prosecutor v. Ndahimana, ICTR-01-68-T, 
30 December 2011, par. 723. 
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By the same logic is the Jelisi¢ case where the judges did not 
compensate for the inconsistency through the sufficiency of a 
psychological fact and the integration of the special intent of 
genocide where the quid pluris represents on the criminal level 
the abstract criminal case attempting to a nature that it is 
psychological and which includes the special intent of genocide 
and which finds the object represented in the crime of genocide. 
The acquittal of the accused from the specific accusation of 
genocide is absent of the intention to destroy the group due to 
his immature personality given that his actions do not fit 
concretely and within a framework of murder but appeared 
isolated and carried out outside the personal strategy of 
destruction of non-Bosnian Serbs**. The representative content 
of the intent follows the adoption of standards that are 
presumptive of the mens rea where the inhuman configuration of 
the most serious crimes are extreme remedies for a difficult 
ascertainment of the subjective element of a psychological case 
which is oriented towards international crimes where the 
criminal will is hierarchical in state organs to a path that is ideal 
and which unfolds from the criminal and voluntary positions of 
international crimes. The evidence is difficult to collect and the 
subjective elements with respect to the intent, such as 


recklessness, include a hermeneutic criterion of the mechanisms 


58ICTY, Prosecutor v. Jelisi¢, Trial Chamber, Judgement, op. cit., parr. 102-108 
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which note a certain complexity and which converge towards 
the simplification of the psychological element. The collection 
of evidence is also difficult and the existence of subjective titles 
are expected to be the responsibility of military commanders and 
hierarchical superiors which is_ outside of malicious 


responsibility in the hybrid zone of culpability. 


Negligent hypotheses: between intent and fault 

From what we have understood so far is that for many 
international crimes the situations are complex and it is not very 
easy to prove the responsibility that establishes the types of 
behavior that are explained and which belong to areas that we 
can characterize as gray zones where the motivation has moral 
and ideal character (Fischer, 2013) and to unintentional forms of 
participation that lead to total indifference. Art. 30 StICC last 
paragraph repeats that it did not provide for dolus eventualis and 
recklessness (Ambos, 2022) or conscious guilt. The statute did 
not waive a punishment of an exceptional nature, legitimate of 
the reserve clause where the same Art. 30StICC has already 
included in the previous Art. 28 StICC the issue of the 
responsibility of military commanders and hierarchical superiors 
requiring incriminating cases of special part (Ambos, 2022). The 


terminology is interpreted by the willful and is unknown by Art. 
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30 StICC (Ambos, 2022)°°. It is found, however, between 
possible malice and conscious negligence through the clause of 
reserve of Art. 30 StICC and in the jurisprudence of 
international criminal justice, i.e. in the command responsibility 
of the armed forces which have knowledge of the crimes 
committed in their area by abstaining from prevention and 
preventive activities of such acts (Heine, Vest, 2000; 
Chesterman, 2000; Green Martinez, 2015; Liakopoulos, 2018b; 
Carnavas, 2018; Ba, 2019; Ambos, 2022). 

International criminal jurisprudence refers to the guilt of the 
accused in their role as officers or of superiors who are 
hierarchical and who are part of the structure they operate 
within. The possibility that deduces the responsibility of the 
superior starting from the position of command or authority as 


59StICC art. 8 (2), lett. a (1) “willful killing”, (ID “willfully causing great 
suffering, or serious injury to body or health”, (VI) “willfully depriving a prisoner of 
war or other protected person of the rights of fair and regular trial (...)”. 


60ICC, Prosecutor v. Lubanga, ICC/01/04-01/06-2842, 14 March 2012, parr. 
980, 989. ICC, Prosecutor v. Bemba Gombo and others, ICC-01/05-01/13-1989, 19 
October 2016, par. 64. ICC, Prosecutor v. Muthaura, Kenyatta, Hussein Ali, ICC- 
01/09-02/11-382, 29 January 2012, par. 297. ICC, Prosecutor v. Ruto, Kosgey, Sang, 
ICC-01/09-01/11-373, 05 February 2012, par. 292. ICC, Prosecutor v. Al Mahdi, 
ICC-01/12-01/15-84, 24 March 2016, par. 24 and 28: “(...) accused admitting guilt 
pursuant to an agreement to testify in subsequent trials can contribute to the search for 
the truth as insider witnesses in cases against others. Perhaps most importantly, the 
speed at which cases can be resolved following admissions of guilt saves the Court 
both time and resources, which can be otherwise spent advancing the course of 
international justice on other fronts (...)”. ICC, Prosecutor v. Ntaganda, ICC-01/04- 
02/06-309, 14 June 2016, par. 104. ICC, Prosecutor v. Bemba Gombo, Decision 
Pursuant to Article 61(7)(a) and (b), op. cit., par. 135 and 138. In the same spirit see 
also from the jurisprudence from the Special Panels for Serious Crimes in Timor Est: 
SPSC, Prosecutor v. Marques (Los Palos), Judgment, 09/2000, 11 December 2001, 
par. 649 and SPSC, Prosecutor v. Agostinho Cloe, Judgment, 4/2003, 16 November 
2004, par. 15. 
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an indication of evaluation of the purposes of proof of intent is 
excluded®!. 

Intentional intent is also foreseen through the principle of 
necessity which is always connected with the rejection of the 
forms of liability that lie behind the ascertainment of intent and 
in the ascertainment of the violation of the obligation to know 
which weighs on the agent in the position he holds in military, 
political, health and economic organizations. The assessment of 
the volitional element of the crime finds space in the 
conceptuality of the forms of intentional liability with negligent 
ones and the sector of command responsibility frequents and 
assists the interchange phenomenon. According to Art. 30 StICC 
(Ambos, 2022) negligent liability regulates the psychological 
element that prevails from this rule. Equally important is Art. 28 
StICC (Ambos, 2022) which moves away from command 
responsibility in various paradigms of the subjective ascription 
of the fact. The responsibility that follows the conscious inertia 
that respects the adoption of necessary measures avoid the 
commission of crimes, 1.e. the impediment that is conscious with 
one's subordinates who commit certain crimes. The 
responsibility attributable to civil and military superiors 


integrates malice as a contribution to the competition. In this 


61ICTR, Prosecutor v. Kajelijeli, Trial Chamber II, ICTR-98-44-T, Trial Chamber 
II, 1 December 2003, par. 776. ICTR, Prosecutor v. Kamuhanda, Trial Chamber II, n. 
ICTR-95-54A-T, Trial Chamber II, 22 January 2004, par. 607. 
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case the intent is understood not as volition of the criminal act 
but as acceptance of one's own realization of the possible intent 
as we have noted from the jurisprudence of the ad hoc 
Tribunals” and of the ICC%. 

The transition from actual to constructive knowledge at the 
procedural level accepts the production of the event that 
presupposes awareness which is quite generic and far from the 
representation and will of the crime. As a consequence, we note 
the impoverishment of the related fraud and its own distortion. 
This form of liability is based on the subjective requirements of 
insolvency liability. The forms of competition thus disappear 
and the subjective attitude integrates the extremes of malice 
within the margins of an indifference that is conscious and 
which enters into Art. 29 StICC (Ambos, 2022). This conscious 
form of inattention and/or neglect of the superior from the 
relevant information (Liakopoulos, 2012; Goy, 2012; Jain, 2014; 
Turan, 2015; Odriozola Gurrutzaga, 2015; Azzolini Biancaz, 
2018) has the consequence that subordinates are committing 
certain crimes. This is a responsibility which explicitly provides 
the norm only for civilian superiors and which also applies to 
military superiors given that the latter respond not like civilian 


superiors to a form of negligence which is less intense and 


62ICTY, Prosecutor v. Blaskic, Trial Chamber I, Judgement, op. cit., par. 254. 
63ICC, Prosecutor v. Lubanga Dyilo, Pre-Trial Chamber, Decision on the 
confirmation of charges, Case n. 01/04- 01/06 OA 15 OA 16, 10 February 2006. 
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which derives from the fact that did not control and did not 
prevent the crime according to ignorance of the factual 
circumstances of a negligent or culpable nature. For civilian 
superiors, the criterion of malice is common to military 
superiors as a culpable parameter which, alongside willful 
blindness and faced with the responsibility of military superiors, 
is found in a space which has replaced the reason to know as a 
standard which we noted in the Celebici case and as also 
provided for by the statutes of the ad hoc Tribunals. The 
negligent parameter is expressed in the criterion of conscious 
disregard as the definition of a responsibility that reduces the 
military superior given that the civilian superior does not have 
the general obligation to inform his subordinates (Clark, 2010; 
Nalepa, Klepacka, 2012; Maculan, 2013; Henderson, 2017; 
Brachthduser, Haffner, 2017). 

Culpable liability has greater tension with the principle of 
culpability because it attributes to the superior direct 
responsibility for the crimes that are maliciously committed by 
his subordinates according to the negligent intentions and duties 


of control and intervention®*. The dogmatic and applicative 


64ICTR, Prosecutor v. Ntakirutimana and Ntakirutimana, Appeals Judgment, AC, 
ICTR-96-10-A, 13 December 2004, par. 516. ICTY, Prosecutor v. Milomir Stakié, 
Appeals Judgment, op. cit., par. 259ss. ICTR, Prosecutor v. Emmanuel Ndindabahizi, 
Judgment, AC, ICTR-01-71-A, 16 January 2007, par. 135. ICTR, Prosecutor v. 
Athanase Seromba, Judgment, AC, ICTR-2001-66-A, 12 March 2008, par. 189. 
ICTY, Prosecutor v. Moméilo Perisi¢, Trial Judgment, TC, IT-04-81-T, 6 September 
2011, par. 106; ICTR, Prosecutor v. Grégoire Ndahimana, Judgment and Sentence, 
TC-II, ICTR-01-68-T, 30 December 2011, par. 839. ICTY, Prosecutor v. Lukié and 
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problems are complicated due to the fact that identifying the 
psychological element comes close to the limits of omission 
responsibility®. If the commander knows that the commission 
of a crime despite the fact that it is omitted from the activation 
of the necessary initiatives to try to prevent the hypotheses of an 
omitted impediment, is aware of a contributory intent and of the 
hypothesis of complicity in malicious omission®*. This concerns 
the violation of the duty to control the behavior of subordinates. 
The superior is oriented towards easy negligence where the 
responsibility that omits the negligent impediment of other 
people as a criminal conduct is the result of the non-control of 
the behavior of subordinates. 

Thus there are no doubts regarding the proper or improper 


nature of omission®’. According to Art. 28 StICC (Ambos, 


Lukic, Judgment, AC, IT-98-32/1-A, 4 December 2012, par. 536. ICTY, Prosecutor v. 
Zdravko Tolimir, Trial Judgment, AC, IT-05-88/2-A, 8 April 2015, par. 724. ICTY, 
Prosecutor v. Stanisi¢ and Zupljanin, Trial Judgment, TC-II, IT-08-91-T, 27 March 
2013, par. 44. 

65ICTY, Prosecutor v. Vasiljevié, IT-98-32-A, 25 February 2004, par. 100. ICTR, 
Prosecutor v. Bizimungu and others, ICTR-99-50-T, 30 September 2011, par. 1907. 
ICTY, Prosecuto v. Brdanin, IT-99-36-A, 30 April 2007, parr. 410ss. ICTY, 
Prosecutor v. Karadzi¢, IT-95-5/18-T, 24 March 2016, par. 567. ICC, Prosecutor v. 
Katanga, Ngudjolo Chui, ICC-01/04-01/07-717, 30 September 2008, par. 480ss. ICC, 
Prosecutor v. Bemba Gombo, ICC-01/05-01/08-424, 15 June 2007, par. 348. ICC, 
Prosecutor v. Muthaura, Kenyatta, Hussein Ali, ICC-01/09-02/11-382, 29 January 
2012, par. 296. ICC, Prosecutor v. Ruto, Kosgey, Sang, ICC-01/09-01/11-373, 5 
February 2012, par. 291. ICC, Prosecutor v. Al Mahdi, ICC-01/12-01/15-84, 24 
March 2016, par. 24. ICC, Prosecutor v. Ntaganda, ICC-01/04-02/06-309, 14 June 
2014, par. 104. 

66ICTY, Prosecutor v. Tadi¢, Trial Chamber, Judgement, op. cit., par. 229 and 
674. ICTY, Proscutor v. Aleksovski, Trial Chamber, Judgement, IT-95-14/1-A, 24 
March 2000, par. 61-76. ICTY, Prosecutor v. Kunarac, Kovaé and Vukovié (“Foca” 
Case), Trial Chamber II, Judgement, op. cit., par. 392. 

67According to our opinion, although qualifying the responsibility of the superior 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


134 


2022) the responsibility is culpable and maintains the effective 
reproachability of the superior. The risk of the limits of 
negligent liability is personal and takes on the features of a 
responsibility that leads to an object that is responsible for the 
judgment of fault (Swaak-Goldman, 1998; Fenrick, 2001; 
Roberts, 2002; Roberts, 2006; Van Roosmale and others, 
2013)°8, as an affirmation of an obligation to control and 
consequent individual subjects for the objectives of social 


defense and for exemplary punishment. These are the final 


as a “peculiar form of omissive competition”, thus framing the responsibility as a 
“insolvency specialty”, he notes the peculiarity of the omissive case at the basis of the 
responsibility to be commanded as an entirely typified case. In the system-many 
times-of the national crimes, the category to which it would refer, the figure of the 
responsibility to be commanded would be that of a proper omission crime, that is, an 
omission of mere conduct or event. But if the command responsibility falls within the 
scope of insolvency, it operates as an improper omission crime, not typified as such 
by the legislator, but which would derive its relevance from the graft of a general 
equivalence clause between omitting and acting, in the presence of a legal obligation 
to prevent the event, on the basis of the conversion of the special case commissions. 

68It is a frequent reference in cases in which culpable criminal liability is raised in 
the presence of information from which there is no clear indication of the danger of 
consuming a specific crime or of a certain type of crimes requiring the necessary 
preventive initiatives: ICTY, Prosecutor v. Kvocka, Kos, Radi¢, Zigi¢and Preaé 
(“Omarska and Keratem Camps”), Trial Chamber I, n. IT-98-30/1, Trial Chamber I, 2 
November 2001, par. 318. ICTY, Prosecutor v. Krnojelac, Appeals Chamber, 
Judgement, n. IT-97-25-A, Appeals Chamber, Judgement, 17 September 2003, par. 
155. ICTY, Prosecutor v. n. IT-97-25-A, Appeals Chamber, Judgement, 17 September 
2003 Trial Chamber II, Judgement, n. IT-03-68-A, Appeals Chamber, Judgement, 3 
July 2008, par. 323-324. ICTY, Prosecutor v. Kupreski¢ et al., Trial Judgment, op. 
cit., par. 621, as: "gross or blatant denial, on discriminatory grounds, of a fundamental 
right, laid down in international customary or treaty law, reaching the same level of 
gravity as the other acts prohibited in Article 5 (of the ICTY Statute)". ICTY, 
Prosecutor v. Milorad Krnojelac, Judgment, AC, IT-97-25-A, 17 September 2003, 
par. 185. ICTY, Prosecutor v. Zdravko Tolimir, Trial Judgment, TC-I, IT-05-88/2-T, 
12 December 2012, par. 846. ICTY, Prosecutor v. Tihomir Blaski¢, Trial Judgment, 
TC, IT-95-14-T, 3 March 2000, par. 220. UN Doc. CCPR/21/Rev.1/Add.6, General 
Comment adopted by the Human Rights Committee under article 40, para. 4, of the 
ICCPR, No. 24, 11 November 1994, par. 8. 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


135 


objectives that decide on an evaluation of the concrete 
predictability of the crime from the subordinate by the superiors 
(Goldman, 2016). 

The intentional or negligent liability of the offender happens 
very often. The affirmation of positional responsibility is 
concentrated on international and national jurisprudence in 
which international crimes are affirmed. Within this context, we 
remember, a ruling from the Supreme Court regarding the 
responsibility of the soldiers who were involved in the so-called 
“Proceso de reorganizacion nacional”, a criminal plan under the 
orders of the Armed Forces, who governed Argentina between 
1976 and 1983, aiming to repress the force of left-wing 
terrorism for the extermination of the communist enemy”. 

The inadequacy of the collaboration of people in the face of 
international crimes is underlined as it focuses on the 
affirmation of positional responsibility, i.e. an affirmation that 
can be noted in various national systems. The competition is 
seen as an ideal solution that brings the hierarchy back to the 
central figure of the instigator. This form of moral competition 
reaches a Gordian knot in relation to psychic causality. The 


related reserves of human behavior where the objectives relate 


69In this case we are talking about some judges who killed some Italian soldiers 
(Alfredo Ignacio Astiz, Vanek, Vildoza, Acosta and Febres). Except the cases of 
Astiz, Vildoza, Acosta and Febres who are convicted as co-perpetrators of the related 
crimes and behaviors that include concrete objective elements relating to the murders 
perpetrated by the same organization. Vanek was also declared as extraneous to the 
facts and condemned as superordinate to the organization. 
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to a strengthening of the criminal intent of the agent constitutes 
the identification of a link that is absent to an effective and 
significant relationship through the conduct of the accused and 
the criminal event that is carried out from others. Psychic 
causality is opposed to an operational requirement of a 
guarantee nature, suitable for delimiting the facts that are truly 
relevant. The interaction of men is contained in a general 
affirmation of regularity, that is, a basis for the instigating 
conduct that manages criminal action. The decision is removed 
from any prediction which is based on the presence of factors 
that affect the psychological nature of each individual 
(Bernsmann, 1982). The problems of negligent liability are 
fewer than those that characterize the intentional nature. The 
peculiarity of the mechanisms for ascribing criminal 
responsibility that are induced by the Makrokriminalitat has a 
not only legal nature (Globke, 2009; Konle, 2010; Bock, 2017). 


Normative imputability and culpability 

Imputability is a very difficult and complex operation given the 
hermeneutic forcing of a total of a foreign element which is not 
reflected in the dogmatics of an international criminal law 
nature, as well as in the statutes of the ad hoc tribunals as well as 
in the StICC. In the general theory of crime, the normative 


imputability of guilt refers to a formative process of the will of 
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the guilty party which establishes a necessary correspondence 
through the freedom of self-determination and behavior in 
conformity with the demands of the legal system (Frank, 1907). 
The factors of disturbance and alteration of the will show the 
absence of imputability as an essential coefficient of guilt in the 
logic of the criminal law and as an instrument that motivates 
behavioral orientation. 

Attributability finds a position that respects the area of 
psychological culpability not of the crime but of the offender 
who is not immune to criticism. Guilt is a point of arrival where 
imputability is the presupposition that places one in a subjective 
position that respects the crime. Imputability enters the 
dimensions of a constitutional principle as a dogmatic category 
of the crime and as a guiding criterion for criminal sanctions. 
The definition on the basis of the factors that exclude it is a 
characteristic element of guilt in international criminal justice. 
The problems linked to the disambiguous nature occupy that 
ideal place of criminal law where the legal heritage is 
insufficient and extra-legal sources are needed to help identify 


and delimit the related causes of incapacity””. 


TOICTY, Prosecutor v. Kunarac, Kovacé, Vukovié, IT-96-23, IT-96-23/1-A, 12 
June 2002, par. 58. ICTY, Prosecutor v. Tadic, IT-94-1-T, 7 May 1997, par. 573. 
ICTY, Prosecutor v. Brdanin, IT-99-36-T, 1* September 2004, par. 123. ICTY, 
Prosecutor v. Karadzic, IT-95-5/18-T, 23 March 2016, par. 442. ICTR, Prosecutor v. 
Semanza, ICTR-97-20-T, 15 May 2003, par. 517. 
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In the legal field, the guaranteeism that presides over the 
assessment of imputability and the necessity that procedurally 
exploits mental infirmities which are often presumed rather than 
real. The difficulties of placing the general theory of crime 
include the crisis of the notion of imputability and the cautious 
maneuvers made towards open formulas as definitions of 
infirmity. Imputability in modern or postmodern criminal law is 
emblematic and exposed in international practice which always 
results in accepting strong expectations regarding the defense of 
the international community raised by horrible crimes that 
regulate the points of contact in the practice of international 


courts. 


Imputability and mental infirmity. Comparative approaches 
Infirmity and imputability are notions that immediately make us 
think of the internal law of every democratic state and not so 
much at the international, criminal level. Unresolved problems 
are encountered in this speculative path and results and solutions 
to international criminal justice are sought. 

As attributable we can say is the subject that has not the ability 
to understand and take action since he is affected by various 
factors such as mental infirmity that is frequent in the case law 
of international criminal justice. The treatment of imputability is 


a legal category of mental illness, a topic that exists in a joint 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


139 


treatment where law and extra-legal disciplines meet. This is a 
meeting that acquires awareness of the change in psychiatric 
knowledge of the measurement paradigms of imputability, 
believing that the problem is capable of tolerable uncertainty. 
The pathology of criminal psychology is evident as the concept 
of infirmity is in reality empty and deceptive as well as suitable 
for accommodating its contents. This is due to the classification 
of mental disorders and to insufficiency of medical paradigms 
(Stange, 2003: Tondorf, 2011; Berlin, 2020)’!. 

The orientation introduces the legal definition of imputability 
and the causes of exclusion of the same with reference to mental 
defect and the open definitional clauses that allow the use of 
normative, psychological and biological criteria as a judgment 
on the capacity of understanding and take action to satisfy the 
guarantee requirements in each specific case. This type of 
openness can be seen in the reform projects of the German penal 
code as can be seen from the 1975 reform which included 


mental disorders capable of excluding imputability, disorders of 


71According to Stange: “(...) none of the different criteria offered by forensic 
psychiatrists can be used for the purposes of the decision about the severity of the 
psychic abnormality referred to in §§ 20 and 21, especially when dealing with 
personality disorders. Not even international classifications. Although they promote 
the transparency and objectivity of the diagnosis, they are not able to offer a criterion 
on the basis of which they can give substance to the concept of “another serious 
psychic abnormality” referred to in §§ 20 and 21 StGB. The problem was raised in 
particular with regard to the reliability of the assessment of the impact on the 
imputability of disorders at the limit of normality and in particular of personality 
disorders, such as “serious psychic abnormality” in accordance with §§ 20 and 21 
StGB, which are also the subject of 99% of the assessments on imputability (...)”. 
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conscience even of a profound pathological nature, mental 
weakness and the closure of other serious anomalies (Ambos, 
2016). The German criminal code paved the way for attempts to 
structure the crime at an international level by stating that the 
concept of infirmity is sufficient in light of the jurisprudence 
that it gave rise to. Alongside infirmity, the formula of psychic 
anomaly makes the path of the causes of exclusion of the 
imputability of situations that are difficult to identify such as 
neuroses and psychopathies or temporary states of profound 
emotional disturbance more certain which removes the basis for 
a reasonable reproach of guilt”. 

The risk of a weakening of the preventative nature of the penal 
system is based on the irresponsibility of automating a reality 
where there is no required control of emotional impulses which 
allow that no one can be punished for an act foreseen by a law 
such as a crime where the person at the moment of the 
constitutive conduct he did not have the ability to understand or 


act, but demonstrates an infirmity which is conditioned by 


72ICC, Prosecutor v. Katanaga, ICC-01/04-01/07-3436 7 March 2014, par. 1176: 
“(...) in this connection the Chamber is of the view that the perpetrator’s conduct must 
have been closely linked to the hostilities taking place in any part of the territories 
controlled by the parties to the conflict. The armed conflict alone need not be 
considered to be the root of the conduct of the perpetrator and the conduct need not 
have taken place in the midst of the battle. Nonetheless, the armed conflict must play 
a major part in the perpetrator’s decision, in his or her ability to commit the crime or 
the manner in which the crime was ultimately committed (...)”, the same spirit was 
also repeated in the case: Prosecutor v. Bemba Gombo, ICC-01/05-01/08-3343, 21 
March 2016, par. 142. ICC, Prosecutor v. Lubanga, ICC-01/04-01/06-803, 29 January 
2007. 
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incapacity. In the statutes of the international tribunals, the 
capacity to understand and act is understood as the ability to 
understand the meaning of the fact that acts in accordance with 
such evaluation. The aim is to avoid the application and 
disclosure of diversified phenomena that have a psychological 
and emotional nature, preventing generic formulas of mental or 
personality disorder as the result of assessments that are based 
on socio-cultural parameters due to the abused figure of the 
subject who opens the path to illness on a ground that is 
proactive. 

The psychic anomaly is not automatically linked to the 
verification of a psychic alteration as can be seen from the 
Spanish penal code of 1995 (Geert, Knoops, 2008), where the 
imputability is limited to general clauses of mental infirmity”’, 
such as alienation of mind or of a mental disturbance in a 
transitory phase (Finnin, 2012) which makes it impossible to 
perceive the illegality of the conduct in one's behavior of this 
understanding. 

In the same line of thought we note the Portuguese penal code of 
1982, the Peruvian penal code (Boster, 2012; Almevist, 
Esposito, 2013; Burrder, Hérnle, 2014)* and Art. 4 of the 


73According to Art. 20 of the Spanish criminal code: It is not criminally 
responsible: 1. Who in the moment in which he has committed the criminal violation, 
due to any anomaly or psychic alteration, is not able to understand the illegality of the 
fact or to act according to this representation. 

74Legislative decree n. 635 of 3 april 1991. 


Yearbook of International & European Criminal and Procedural Law, vol. 2. ISSN:2732-9917 


142 


Georgia criminal code’> which calls as attributable a cause of a 
psychic anomaly of a subject who is incapable of understanding 
the illegality of the fact and the certain consequences. Also the 
French penal code of 1994 in Art. 122.1 spoke about dementia 
and a mental and neuropsychic problem. The Peruvian penal 
code of 3 April 1991 in art. 20 excludes criminal liability due to 
a psychic anomaly such as a serious alteration of consciousness 
or modifications of perception which affects the perception of 
reality and does not possess the faculty to understand the 
criminal nature of the act or the determination of this evaluation. 
The Slovenian penal code of 1995 includes among the exclusion 
factors the capacity to understand and act, mental infirmity of a 
temporary nature, mental disorders and imperfect psychic 
development as well as psychic anomalies of a serious and 
permanent nature (Sugman, 2003). Equally important in the 
Croatian penal code is the imputability in the comment of the 
commission of a crime that does not dominate the will due to 
mental infirmity, as a temporary psychic disturbance that is 
insufficient for psychic development and as a serious mental 
defect. 

The formulas that we have seen up to now in infirmity produce 
secondary and extensive incidental factors on imputability, also 


generating the related reservations on a preventive criminal 


75Law of Georgia n. 333 of 30 May 2000-LHG. I, n. 20. 
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stage. On a scientific level, the problem is to choose between 
different open formulas such as those to establish the relevance 
of the types of mental disorders that do not need to be verified in 
the abstract. Thus the problem embraces a path in the scientific 
and legal field where the incidence of the mental pathology of 
the commission of the act constitutes a crime. Thus it is noted 
that the shared solution is the definition of the infirmity that 
benefits the right, solving the problem of the etiological link 
between infirmity and the fact constituting the crime, thus 
involving the complex of criminogenesis and criminodynamics. 
The expansion of the notion of infirmity finds an etiological and 
chronological connection between infirmity and crime. Thus, 
proof is acquired that the accused is affected by the infirmity at 
the time of the crime and at the time that the mental disorder and 
the crime exist in an etiological connection which allows the 
latter as a determining cause from the former. 

Art. 31 StICC (Ambos, 2022) highlights the reference to the 
ability to understand in the penal disvalue of will characterized 
by the same genericity, indeterminacy and _ scientific 


unreliability as defining formulas of imputability. 


From the incomplete silence of the ad hoc tribunals to the 
StICC 


When we talk about responsibility we also mean imputability as 
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an institution of normative construction. The statutes of the ad 
hoc tribunals have confirmed in this sector what they found 
from Nuremberg as a space reserved for defenses and central 
questions in the definition of the agent's guilt such as the error of 
fact or precept where imputability foresees and excludes the 
effect of certain circumstances and the order of the superior. 
These are statements that we find in international criminal law 
and in common law countries such as Ireland, USA, Great 
Britain, Austria, Germany, Swiss, Portugal, Spain and Peru. The 
dogmatics are obscure and in international criminal law a 
distinct autonomy can be found that regulates the aspects that 
concern the category that is called the imputability of 
continental European systems and which finds systematic 
confirmation in the elaborations of common law. Certain 
uncertainties are found in the factors converging in culpability 
which includes imputability and its place in the general theory 
of crime as one of the questions that are open in comparative 
criminal law. The StICC offers in a unique way, following the 
path of common law, the category of imputability between 
infancy, insanity (Sparr, 2009) and intoxication. Insanity and 
intoxication are classified as causes of exclusion of the ability to 
understand and act which are placed in a generic category. The 
causes of exclusion found in Art. 31 StICC (Ambos, 2022) use 


the general terminology of defenses. The substantial profiles 
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find the discipline in the psychological attribution of the error 
and in the causes of exclusion of criminal responsibility. 

The StICC did not reduce the concept of culpability to intent and 
negligence. Already Art. 31 StICC (Ambos, 2022) does not 
attribute to it a mental defect as suitable to cancel the 
psychological element of the crime and to determine a state of 
mind that excludes the faculty of understanding the criminal 
character and the nature of the behavior to control it and to make 
it compliant with the law according to Art. 31, letter. 1 (a) 
(Ambos, 2022). The ability to understand and act refers to a 
similar concept which deals with the suitability of the subject 
who understands the external world and which puts conduct in 
harmony with the understanding of the same and with the rules 
of law. 

The issue of imputability in the international context as well as 
in the domestic one emphasizes the certainty of a tradition that 
comes from the common law (Kelman, Hamilton, 1989; Tobin, 
2007; Van Der Wilt, Nollkaemper, 2009; Van Sliedregt, 2012; 
Xavier, 2016; Grossi, Green, 2017; Coco, 2022)’. The 


76The US criminal law provides various defenses: self-defense (self defense), 
exclusively recognized to solve cases of battered woman, the error of fact (mistake of 
fact), the state of passion and the “suitas” (unconsciousness and heat of passion), 
provocation (provocation), vice of mind (insanity) or semi-imputability (diminished 
responsibility). Mitigating defense is simply extenuating, while only the total 
exclusion of criminal responsibility or punishment complements complete defense. 
The Author recalls a case of the derubrication of murder in voluntary manslaughter 
(because of the technical counseling of seven psychiatrists), unanimously ascertaining 
that the mental state of the defendant at the time of the fact was not the one required 
to integrate the case of murder. This made it possible to demonstrate that the woman 
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jurisprudence of the ad hoc tribunals highlights situations that 
also include imputability’’emerging as criminally relevant for 
the factors that reduce and do not exclude the capacity to 
understand and act (Mergetts, Kappos, 2012; Fernandez- 
Pacheco Estrada, 2017; Alitan, Ollé Sesé, 2018)78. The StICC 
finds a heterogeneity in Art. 31 (Ambos, 2022). It makes a 
specific reference to total mental illness which excludes 
imputability in the presence of a mental disease or defect and 
intoxication which destroy the capacity of the subject who 
evaluates the unlawfulness or nature of his or her conduct 
(Calvo-Goller, 2012; Maisson, 2017; Blaise-Ghameni, 2017) to 
control his or her conduct) (Werle, Jessberger, 2020). 


Insanity in international criminal law 
The international criminal tribunals, as also noted in the ICC, 


have marginalized imputability through their statutes, presenting 


was not completely capable of understanding and wanting and the defense of insanity 
was applied in the attenuated form of the diminished capacity. This solution was 
considered fully adhering to US law, and in particular to the Californian law, which 
provides an absolute presumption that the mentally ill persons are not blameworthy, ie 
they are not reproachable. What then the notion of infirmity is continually debated in 
the psychiatric literature, and oscillates between extensions and restrictions, to 
understand the psychical anomalies. The concept of system criminality has a double 
meaning: on the one hand, it refers to the organized context in which crimes are 
committed; on the other, it underlines the collective nature of crimes and the ways in 
which they are committed. Part of the doctrine has used the expression “crimes of 
obedience” to identify criminal conduct that conforms to orders imposed by authority 
but considered illegal or immoral by most of the community. 

TTICTY, Prosecutor v. Krsti¢ (“Srebrenica-Drina Corps’), Trial Chamber I, 
Judgement, op. cit., par. 691. 

T8ICTY, Prosecutor v. Delali¢ and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 449. 
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it as an element that invokes the evident purposes of procedural 
exploitation as we have seen in the LandzZo case, i.e. as a subject 
suffering from an inability to affect the moment of criminal 
liability”. The defenses of mental disease and intoxication are 
reported in attachment in the Vasiljevié and Zigié cases. The 
margins of contiguity invoke the diminished responsibility 
which is identified in the fact stated as the evidentiary standard 
which is established in the Celebici case, which sees the light in 
the preponderant probability. The same line of thought is also 
followed in the Vasiljevi¢ case, where the accused asked for the 
mitigation of the relevant sentence due to alcoholism as a 
chronic problem which together with psychological neuroses 
lead to his total exhaustion. In the Zigié case, the accused uses 
alcoholic substances, a factor that disturbs his ability to 
understand and act, due to a trauma followed by complications, 
i.e. injuries that reduced him to the end of life*°. The accused 
failed to invoke involuntary drunkenness*! and did not offer 
relevant evidence, acting as a prey to the fumes of alcohol, thus 
compromising the behavior of capacity of understanding and 


act®2, 


T9ICTY, Prosecutor v. Vasiljevi¢, Trial Chamber II, Judgement, op. cit. 

80ICTY, Prosecutor v. Kvocéka, Radic, Zigic, Prea¢é, Appeals Chamber, 
Judgement, op. cit., par. 704. 

81ICTY, Prosecutor v. Kvo¢éka, Kos, Radic, Zigi¢and Preaé (“Omarska and 
Keratem Camps’), Trial Chamber I, op. cit., par. 702. 

82ICTY, Prosecutor v. Kvo¢éka, Kos, Radic, Zigicand Prcea¢é, Appeals Chamber, 
Judgement, op. cit., parr. 705-708. On the need to ascertain the impact that 
intoxication (such as mental illness) has had on the subject's ability to understand the 
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In the Vasiljevié case the ad hoc Tribunal followed the path of 
the Celebici case, as a standard (Knoops, Jan, 2008) that had not 
been integrated® and satisfied the burden of proof, borne by the 
accused due to reduced mental capacity at the time of the facts. 
The burden of proof on the accused and in its entirety by the ad 
hoc courts are existing elements of a presumption of health. Of 
course, the weight of the sentence (Jennings, 2008; Kurth, 


2013)*4 provides in these cases a practice that is invoked by low- 


illicit nature or nature of his behavior, or to control it to make it compliant with the 
law, see art. 31 StICC lett. a) and b). 

83ICTY, Prosecutor v. Delalié and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 590: “(...) which held that the accused bears the onus of 
establishing the defense of mental disease or diminished mental responsibility (only 
relevant to the sentence to be imposed; and thus no ground for acquittal) on the 
balance of probabilities. This standard means that the accused must show that “more 
probably than not such a condition existed at the relevant time”. The defense or 
diminished responsibility is only admissible in two (alternative) events: a) in case of 
an impairment of the accused’s capacity to appreciate the unlawfulness of or the 
nature of his conduct, or b) in case of an impairment to control his conduct in order to 
conform to the requirements of the law (...)”. 

84ICTY, Prosecutor v. Muci¢é, Case No. IT-96-21-T, Trial Judgment, 16 
November 1998, par. 1225. ICC, Prosecutor v. Lubanga, Decision on Sentence 
pursuant to Article 76 of the Statute, ICC-01/04-01/06-2901, 10 July 2012, par. 33. 
ICTY, Prosecutor v. Bralo, Case No. IT-95-17, Trial Judgment, 7 December 2005, 
par. 27. ICTY, Prosecutor v. Brdanin, Case No. IT-99-36, Trial Judgment, 1 
September 2004, par. 1096. ICTY, Prosecutor v. Kunarac, Kovaé and Vukovi¢, Case 
No. IT-96-23&23/1, Trial Judgment, 22 February 2001, par. 847. As regards 
mitigating factors on the other hand, the ICTY has established that the burden of proof 
is on the balance of probabilities: ICTY, Prosecutor v. Blaskic, Case No. IT-95-14, 
Appeals Judgment, 29 July 2004, par. 697. ICTY, Prosecutor v. Blagojevi¢ and Jokic¢, 
Case No. IT-02-60, Trial Judgment, 17 January 2005, par. 850. CTY, Prosecutor v. 
Babi¢, Case No. IT-03-72, Appeals Judgment, 18 July 2005, par. 43. OCTY, 
Prosecutor v. Furundzija, Case No. IT-95-17/1, Trial Judgment, 10 December 1998, 
par. 290. ICTY, Prosecutor v. Blagojevi¢é and Joki¢, Case No. IT-02-60, Trial 
Judgment, 7 January 2005, parr. 858-860. ICTY, Prosecutor v. Plavsic, Case No. IT- 
00-39&40/1, Sentencing Judgment, 27 February 2003, parr. 85-94 and 110. ICTR, 
Nahimana et al., Case No. ICTR-99-52, Trial Judgment, 3 December 2003. ICTR, 
Kajelijeli, Case No. ICTR-98-44-A, Appeals Judgment, 23 May 2005: in stating that 
the violation of fundamental human rights during detention could be considered as 
mitigating factors. ICTY, Prosecutor v. Tadi¢, Case No. IT-94-1-A and IT-94-1-A bis, 
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ranking soldiers and officers, i.e. not by military or political 
leaders who implicate international crimes (Knoops, Jan, 2008). 
Recognition cases are also recorded which do not significantly 
affect the exclusion of criminal responsibility from post- 
traumatic stress disorder as can be seen in the Erdemovic, 
Todorovic and DoSen cases which are included in an overall 
approach to the issue of imputability to extra-juridical 
disciplines due to the typical tendency of international criminal 
tribunals to ensure the certainty and exemplary nature of the 
relevant punishment (Meernik, King, 2003; Olusanya, 2005; 
Bagaric, Morss, 2006; Dubinsky, 2007; Sloane, 2007; Melloh, 
2010; Hola, Smeulers, Bijleveld, 2011; Book, 2011; D'Ascoli, 
2011; Chifflet, Boas, 2012; Ohlin, 2013; Ambos, 2013b). 

Symptom crimes are found as an etiological link between 
pathology and international crimes*> where the gravity makes 


them possible and do not constitute an indication of infirmity 


Judgment in Sentencing Appeals, 26 January 2000, par. 38. ICTR, Prosecutor v. 
Kambanda, Case No. ICTR-97-23-S, Trial Judgment and Sentence, 4 September 
1998, parr. 10-16. Prosecutor v. Krsti¢é, Case No. IT-98-33-T. ICC, Prosecutor v. 
Lubanga, ICC T. Ch., Decision on Sentence pursuant to Article 76 of the Statute, 
ICC-01/04-01/06-2901, 10 July 2012: The Prosecution in Lubanga submitted harsh 
conditions and treatment in the camps, and the commission of sexual violence and 
rape as aggravating circumstances, which, they argued also showed that “the harms 
committed were gender based”. The Trial Chamber went on to explain that “(...) [e]lle 
considére que la peine a donc deux fonctions importantes: le chatiment d’une part, 
c’est-a-dire l’expression de la réprobation sociale qui entoure |’acte criminel et son 
auteur et qui est aussi une maniére de reconnaitre le préjudice et les souffrances 
causées aux victimes ; la dissuasion d’autre part, dont l’objectif est de détourner de 
leur projet d’éventuels candidats a la perpétration de crimes similaires (...)”. 

85ICTY, Prosecutor v. Jelisi¢é, Trial Chamber, Judgement, op. cit., par. 105:, in 
particular The judges defined the crimes of the accused “the fruit of a disturbed, 
immature, narcissistic personality (...)”. 
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which is relevant with certainty to very serious crimes and to 
conduct that repugnates the indication of infirmity in order to 
exclude the imputability. In the Jelisié case, the problem of the 
compatibility of intent with mental disorder was indirectly 
touched upon, believing that the special intent of genocide is 
fully compatible with the clinical picture of a borderline 
personality (Odello, Lnbinski, 2020). The case aligns with Art. 
31 StICC (Ambos, 2022) and the relevance of atypical mental 
alterations such as personality disorders which take the relative 
distances respecting the timid openings to domestic law is 
denied, where criminal responsibility is excluded in the face of 
total mental defect being the international criminal law linked to 


various medical-nosographic theories. 


The Celebici, LandZo cases 

The exploitation of mental illness that achieves procedural 
benefits is based in the LandZo case on the exploitation intention 
of a plurality of hermeneutic maneuvers on diminished 
responsibility as maneuvers that are carried out on various fronts 
by recalling the practices that reach their own solution and that 


are needed to win the presumption of sanity*®. Semi-imputability 


86ICTY, Prosecutor v. Zejnil Delali¢, Zdravko Mucié (alias “Pavo”), Hazim Delic 
and Esad Landzo (alias “Zenga”) (Celebici case), n. IT-96-21-A, Appeals Chamber, 
Judgement, 20 February 2001, par. 582: “(...) d’un autre cété, lorsqu’il souléve la 
question du défaut de discernement, l’accusé combat la présomption de santé mentale 
en plaidant |’aliénation mentale. Il s’agit d’un veritable moyen de défense en ce sens 
que c’est a l’accusé qu’il incombe de le prouver-c’est-a-dire de montrer que 
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is a loophole that removes unresolved doubts about the capacity 
of understanding and act and is the same used by the accused in 
this case. The defense in the Landzo case was based on partial 
infirmity as supposed in the present case having a specific 
regulatory background that begins with the StICC before the 
relevant judgment (Alinani, Ollé Sesé, 2018; Heinze, Dittrich, 
2021). The StICC has left a vast horizon in international law®’ as 
an Anglo-American matrix that is been invoked in a flexible 
way (Slobogin, 2003)°*. The same case in the first instance 
remained along the lines of this model*?. The defense's 
arguments are found during the second degree judgment, noting 
that the legal elements of the accused are inconsistent as stated 
by the reduction of the relevance of Art. 67 a) i1) b) of the rules 
of procedure and evidence to the mystifications that are made on 


the statutes of the ad hoc tribunals”. 


Vhypothése la plus vraisemblable est qu’au moment des faits, il souffrait de troubles 
de la raison dus 4 une maladie mentale, de sorte qu’il ignorait la nature ou la qualité 
de ses actes ou, s’il ne l’ignorait pas, il ne savait pas que ce qu’il faisait était 
reprehensible (...)”. 

87ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 584. 

88ICTY, Prosecutor v. Landzo (Celebici case), Appeals Chamber, Judgement, op. 
cit., par. 586. 

89ICTY, Prosecutor v. Land%o and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 578: “(...) aucun préjudice résultant de ce refus n’a été 
démontré, qui porterait a conclure que le procés de Landzo n’était pas équitable. 
Premiérement, la Chambre de premiére instance a adopté en substance la définition du 
“moyen de défense spécial” qu’il proposait. Aprés avoir cité l’article 2 1) de la loi 
anglaise et galloise de 1957 sur homicide, la Chambre de premiere instance a 
déclaré: Ainsi, l’accusé doit souffrir d’un trouble (...)”. 

QOICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 584: “(...) Landzo a soutenu qu’il devrait exister en droit 
international un “moyen de défense spécial” de ce genre plus ou moins calqué sur le 
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The maneuverability of the accused is based on judicial work 
which is assessed according to the needs of the defense (Darcy, 
2011; Ambos, 2011). What was expected of a procedural rule as 
noted in Art. 67 A) ii) b) of the Rules of Procedure and 
Evidence, which could be converted into a non-existent rule of 
substantive law as a claim of the same line of the college?!, by 
the defense which called for the related task of defining the 


indefinable has been overestimated, i.e. the means of the special 


modele anglais, parce que c’est un “moyen de défense généralement reconnu comme 
juste et équilibré”, qu’il a été reconnu dans le droit interne de bien des pays et par le 
Statut de la CPI. L’examen des droits internes cités par les parties et du Statut de la 
CPI ne corrobore pas cette analyse (...)” par. 587: “Le Statut de la CPI prévoit qu’une 
personne n’est pas responsable pénalement si, au moment des faits, elle “souffrait 
d’une maladie ou d’une déficience mentale qui la privait de la faculté de comprendre 
le caractére délictueux ou la nature de son comportement, ou de maitriser celui-ci 
pour le conformer aux exigences de la loi’. Il ne s’agit pas la d’une excuse atténuante 
puisqu’est exigée l’abolition (et non simplement l’altération) du discernement de 
Vaccusé, et qu’elle entraine l’acquittement. Ce moyen de défense se rapproche de la 
cause d’exoneration de la responsabilité qu’est la démence. Le Statut de la CPI ne 
contient aucune disposition expresse relative aux conséquences de l’abolition du 
discernement (...)”. 

9IICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 583: “(...) bien que Landzo affirme le contraire, le Statut du 
Tribunal ne mentionne pas |’altération du discernement comme un moyen de défense. 
Le fait que l’article 67 A) ii) du Réglement présente le défaut partiel de responsabilité 
mentale comme un “moyen de défense spécial” ne suffit pas a lui conférer cette 
qualité. Le pouvoir qu’ont les juges d’édicter des régles est défini a l’article 15 du 
Statut du Tribunal, qui leur reconnait le pouvoir d’adopter seulement “un réglement 
qui régira la phase préalable a l’audience, |’audience et les recours, la recevabilité des 
preuves, la protection des victimes et des témoins et d’autres questions approprices” 
(...)”. La Chambre d’appel a jugé que ce pouvoir permettait aux juges d’adopter non 
pas des régles créant de nouvelles infractions, mais des régles de procédure et de 
preuve pour des questions qui relévent de la compétence du Tribunal. II s’ensuit qu’ils 
ne sont pas compétents pour adopter des régles créant de nouveaux moyens de 
défense. S’il existe en droit international un “moyen de défense spécial” tiré de 
Valtération du discernement, il doit étre recherché dans les sources habituelles du droit 
international, dans ce cas précis, en l’absence de toute référence 4 ce moyen de 
défense en droit coutumier ou conventionnel, dans les principes généraux du droit 
reconnus par toutes les nations (...)”. 
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defense which represents the diminished responsibility which is 
connected with the omission and the creation of a vulnerability 
in the fair trial but also in the complaint that was rejected”*. The 
defense concentrated on the failure to define the infirmity which 


asked to resolve the problem between: 


“(...) le trouble mental doit étre imputable a une arricration mentale ou a toute 
cause congénitale ou a une maladie ou a une lésion. II est essentiel que le 
trouble mental altére fortement la capacité de l’accusé a contréler ses actes 


ee ae 


to the instances that contrast with legal certainty and a scientific 
rigor that presents a relative consistency. 

Another problem was the difficulty of disputing imputability 
where the judge in his role as expert dealt more at an internal 
level. The panel** is made up of experts who find themselves 


faced with difficulties in recognizing the existence of disturbing 


92ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 577: “(...) Landzo a aussi fait valoir qu’en refusant de définir 
le “moyen de défense spécial” avant toute communication des éléments de preuve y 
afférents, la Chambre de premiére instance l’a privé d’un procés équitable. Une 
Chambre de premiere instance n’est cependant pas tenue de définir de telles questions 
a l’avance. Elle doit trancher les questions en temps opportun, une fois que toutes les 
piéces pertinentes lui ont été présentées et aprés avoir entendu les parties (...)”. 

93ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 577. 

94ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., parr. 593-594: “(...) Etant donné qu’il ne s’agit pas seulement de 
déterminer au plan médical s’il y avait altération des facultés mais aussi de déterminer 
si cette altération peut “a juste titre” étre qualifiée de substantielle, déterminer si les 
facultés mentales pour un acte sont partiellement abolies ne reléve pas de la 
compétence de la profession médicale; cela suppose un jugement de valeur par le juge 
du fait représentant la communauté, et non une conclusion ou opinion médicale (...). 
C’est a la Chambre de premiére instance, et non aux experts médicaux, de déterminer 
si les faits sur lesquels s’appuient les experts sont véridiques, et elle le fait au vu de 
tous les éléments de preuve présentés. Nonobstant leur compétence, les experts 
médicaux ne bénéficient pas de ces éléments de preuve (...)”. 
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mentalities?> as unacceptable behaviors and as a consequence of 
numerous testimonies” and without a position that is unanimous 
with a specific weight attributed to the psychiatrist of the 
motivated accusation and with the lack of specific weight given 
to the testimonies of the other expert members”’. If the opinions 
of the experts had more weight recognizing the partial mental 


defect, the judge will be marginalized to the arguments of 


9SICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 592: “(...) cing psychiatres ont témoigné sur la santé mentale 
de Landzo. Quatre d’entre eux ont conclu (quoiqu’en des termes différents) qu’il 
souffrait d’un trouble de la personnalité et, en substance, que son discernement était 
substantiellement altéré au moment des faits au camp de détention de Celebici. Selon 
eux, sa capacité a exercer son libre arbitre lorsqu’on lui donnait des ordres était 
réduite (...)”. 

96ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., parr. 566-570: “(...) La Chambre a jugé que des victimes sans 
défense étaient continuellement soumises aux sévices corporels les plus cruels sous 
les yeux des autres détenus qui devaient observer impuissants les blessures et les 
souffrances effroyables causées par ces mauvais traitements. Dans ces conditions, 
selon la Chambre, les détenus étaient contraints de vivre dans la peur permanente 
d’étre tués ou victimes de sévices corporels. Leur sentiment d’insécurité et d’effroi 
était aggravé par les menaces proferées par les gardiens (y compris Landzo). La 
Chambre de premiere instance a évoqué la “sauvagerie” avec laquelle LandZo avait 
tué Gotovaé, et le caractére “continu et cruel” de l’agression mortelle dont a été 
victime Samoukovi¢. Selon la Chambre, les sévices corporels et autres formes de 
mauvais traitements ont été infligés avec “une cruauté inventive et une ferocité 
extréme”’. Nombre de victimes et de temoins du comportement de Landzo gardent des 
cicatrices permanentes, tant physiques que psychologiques, de sa cruauté. La 
Chambre a fait remarquer que la préférence manifeste de Landzo pour les graves 
brilures était la marque d’un sadisme certain et clairement d’une préméditation et 
qu’il avait pris un plaisir pervers a infliger des souffrances et des humiliations 
horribles (...)”. 

9TICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 593: “(...) La Chambre de premiére instance a rejeté les 
opinions des quatre psychiatres non pas parce qu’elle préférait celle de l’unique 
psychiatre cité par l’Accusation, mais parce qu’elle mettait en doute les faits relatés 
par Landzo sur lesquels les quatre psychiatres ont fondé leurs opinions. Plus 
précisément, elle a constaté que LandzZo avait avoué a l’un des psychiatres n’avoir 
jamais éprouvé de difficultés a faire souffrir les prisonniers et y avoir pris plaisir 


eae 
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national jurisprudence. 

In the Landzo case, at the time of the crime the subject was 
capable of controlling his own actions®®. The references are 
prevailed by the same personality which allows a relevance to 
the phase of commensuration of the sentence without isolating 
the specific weight that respects the factors in play according to 
the expectations of the accused®’. Even if partial infirmity is 
recognized according to Art. 31 StICC (Ambos, 2022) only total 
or partial mental defect will be included in the behavior of the 
accused!°, since diminished responsibility only entails a relative 


reduction of the sentence!®!. The irrelevance of the less serious 


98ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., parr. 593, 841: “(...) Bien qu’elle ait admis l’opinion des 
psychiatres selon laquelle Landzo souffrait d’un trouble de la personnalité, elle a 
considéré que les témoignages qui mettaient son incapacité a contrdler ses actes 
physiques sur le compte de son trouble mental n’étaient absolument pas convaincants, 
et elle a conclu qu’en dépit de son trouble de la personnalité, LandZo était tout a fait 
en mesure de contrdler ses actes (...)”. 

99ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., parr. 595, 827, 839, 841: “(...) Landzo fait valoir que la Chambre 
de premiere instance aurait di clairement indiquer que, compte tenu de l’altération du 
discernement constatée, elle décidait de réduire la peine d’un certain nombre 
d’années. (omissis) La Chambre de premiere instance a tout de méme tenu compte des 
“traits de personnalité” de l’appelant. Ce faisant, et passant en revue les différentes 
circonstances atténuantes auxquelles elle attachait de limportance, elle a 
expressément conclu que le témoignage des “nombreux” experts psychiatriques 
entendus avait été pris en consideration et avait joue un role dans la détermination de 
la juste peine. (omissis) La Chambre d’Appel ne discerne aucune erreur ou ambiguité 
dans cette conclusion. La Chambre de premiére instance n’est pas tenue, comme le 
laissait entendre Landzo, d’indiquer explicitement le nombre d’années qu’elle déduit 
de la peine pour chaque circonstance atténuante invoquée. Elle doit au contraire 
procéder a une évaluation globale (...)”. 

100ICTY, Prosecutor v. Todorovic, Case n. IT-95-9/1-S, Trial Chamber I, 
Judgement and Sentence, 31 July 2001, par. 93. 

101ICTY, Prosecutor v. Sikirica, DoSen and Kolundzija, Case n. IT-95-9/1-S, 
Trial Chamber III, Judgement and Sentence, 13 November 2001, par. 97. ICTY, 
Prosecutor v. Todorovic, Trial Chamber I, Judgement and Sentence, op. cit., parr. 93- 
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forms of infirmity are recognized in domestic law and for 
common crimes where judges as expert evidence find a 
combination of various elements of the evidentiary framework 
which weighs the extra-legal evidence by calculating the 
competition of errors which are possible of the experts based on 
the insufficiency of science, thus constructing statements that 
reasonably raise doubts about their validity. The judges have 
carried out the operation of a synthesis which describes in this 
case as in others a general line of the ad hoc tribunals as 
repressive and immediate evidence requirements (Mettraux, 


2005)!02, 


The representativeness and intent of the non-attributable 
malice according to the Jelisi¢ case 

Attributability including the irrelevance of atypical mental 
disorders as well as related personality disorders are problems 


encountered in the Jelisié case!. Some crimes which are also 


95. 

102ICTY, Prosecutor v. Land%o and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., note 1437 par. 838: “(...) dans d’autres affaires, les Chambres de 
premiére instance ont expressément pris note d’éléments soumis par une personne 
reconnue coupable dans le cadre des circonstances atténuantes mais ont conclu qu’en 
raison de la gravité des crimes commis et du fait que souvent, de nombreux accusés 
ont une situation personnelle similaire, le poids de ces éléments était limité ou non 
existant lorsqu’il s’agissait de déterminer la sentence (...)”. ICTY, Prosecutor v. 
Blaskic, Trial Chamber I, Judgement, op. cit., par. 782 and ICTY, Prosecutor v. 
Furundzija, Trial Chamber, Judgement and Sentence, op. cit., par. 284. ICTY, 
Prosecutor v. Jelisi¢, Trial Chamber, Judgement, op. cit., par. 124. 

103ICTY, Prosecutor v. Jelisi¢, n. IT-95-10 of 6 October 2003. In particular see 
the dissenting opinion of the judge Wald in case Jelisi¢, which has stated that: “(...) 
the view that there is no additional public interest in determining a genocide charge 
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symptomatic of a mental disorder which is compatible with 
malice also include genocide as disorders which coincide with 
personality disorders and determine the crimes and the criminal 
irrelevance of the purposes of imputability by noting only 
criminal responsibility (Grono, De Courcy Wheeler, 2015). The 
accused Jelisi¢ was a person who had disturbing personality 
problems, immature, narcissistic, eager to please his superiors. 
Elements that are also noted in the Eav'™ case except that here 
we also have a pathological fact that does not distance itself 
from military zeal and the dedication of the discipline. The 
difference between physiological personality traits and 
personality pathologies are two different things. For the Jelisi¢ 
case we are faced with a personality that is the result of a 
borderline nature. This disorder records the coexistence of 
unprofessional conduct and poor morality. 

Narcissism refers to a true personality disorder which is 
characterized by a self-bias. Such a disorder it derives from an 
exhibitionistic behavior and is finalized through the 


inconsistency of a moral sphere which is absent from the sense 


simply because the underlying killings have already been dealt with as crimes against 
humanity and violations of the laws or customs of war may be problematic in the 
development of international criminal law (...)”: ICTY, Prosecutor v. Goran Jelisic, 
Partial Dissenting Opinion of Judge Wald, AC, IT-95-10-A, 5 July 2001, par. 13. 

104ECCC, Eav alias Duch, Trial Chamber, Judgement, n. 
001/18-07-2007/ECCC/TC, Trial Chamber, Judgement, 26 July 2010, par. 613: “(...) 
les experts ont décrit l’Accusé comme étant “consciencieux”, “influengable et 
impressionnable”, et comme ayant un fort besoin d’affiliation et de reconnaissance de 
ses chefs (...)”. 
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of guilt. The same disorder is mentioned and is characterized by 
destructive aggression, hatred, manipulation for any authentic 
empathic ability. Personality disorders are psychic anomalies of 
an uncertain and indistinct nature that appear in references on a 
procedural level without demonstrating that a real mental 
disorder can be excluded a priori by basing them on the 
empirical verifiability of the same legal category of imputability 
and the procedural evidentiary nature of the related inferences. 
A certain confusion was also noted between the capacity to 
stand judgment and to understand and act. Personality disorders 
and anomalies acquire relevance only to the intensity and 
severity that affect the ability to understand and act, 
compromising the entire case where the psychic and 
uncontrollable situation does not manage the extremes of a true 
psychosis. The incidence of personality disorder is a functioning 
pathology that derives from the severity of the crime and which 
compares the behavior during the crime itself, as organized or 
disorganized, psychopathic or psychotic. The mental and 
behavioral reorganization after an event infers to factors that 
lead to a vexed question of the compatibility of intent, where the 
most serious form of guilty will with mental illness is a 
psychological conception of guilt that provides a positive 


response. The crimes committed by Jelisi¢ are the result of a 
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personal under various disorders, immature and narcissistic! 


where the intent of genocide is not demonstrated by a special 
subjective element that risks the case. The conclusion of the 
principle is admitted among the personality traits of the accused 
which does not exclude the intent to commit genocide!” as an 
intent for a crime of genocide which is more easily found in the 


normal personality!°’. 


Personological factors. Post-traumatic stress in the 
Erdemovic¢, Todorovi¢, Dosen cases 

Factors that have to do with the personality of the defendants 
play an important role in determining the sentence. We 
remember the Krsti¢é case among the first who showed the 
character of a model soldier given the poverty of his family 
environment and also taking into consideration his age and his 
immature and fragile personality as elements that constitute 


mitigating circumstances!"°. As post-traumatic stress cases are 


105ICTY, Prosecutor v. Jelisi¢, Trial Chamber, Judgement, op. cit., par. 105. 

106ICTY, Prosecutor v. Jelisi¢, Appeals Chamber, Judgement, op. cit., par. 102: 
“(...) il suffit ici de souligner que l’immaturité, le narcissisme et les troubles de la 
personnalité diagnostiqués par les psychiatres sur lesquels s’est appuyée la Chambre 
n’excluent pas eux-mémes une aptitude 4 nourrir l’intention de détruire un groupe 
protégé particulier (...)”. 

107ICTY, Prosecutor v. Jelisi¢, Appeals Chamber, Judgement, op. cit., par. 102: 
“(...) de fait, ainsi que le souligne l’Accusation, un individu a la personnalité limite et 
instable se laissera plus facilement aller a une haine raciale et ethnique extréme 
qu’une personne plus équilibrée et plus pondérée, qui ne présente pas de troubles de la 
personnalité (...)”. 

108ICTY, Prosecutor v. Krsti¢é (“Srebrenica-Drina Corps”), Trial Chamber I, 
Judgement, op. cit., par. 714. 
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of Todorovi¢é and DoSen that present some not very similar 
points of contact. The mild attitude towards partial mental 
defect, the factor of exclusion of liability as in the Landzo 
case! as well as the mitigating circumstance!!® remain similar. 
The presence of experts requested in the court held the same 
denialist position regarding mental defect as noted in the 
Todorovié case!!!, less noted in the DoSen case!!?. The 
respective defenses are presented. References to personological 
factors in the sole testimony of morality after the concluded 


investigations and the testimonies of Todorovic's mother and 


109ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 585: “(...) Il s’agit d’une cause d’atténuation de la 
responsabilité, et non d’une cause d’irresponsabilité (...) Ce moyen d’appel demeure 
pertinent parce que LandZo a également invoqué |’altération du discernement a titre de 
circonstance atténuante (...)”. 

110ICTY, Prosecutor v. Todorovié, Trial Chamber I, Judgement and Sentence, 
op. cit., par. 18: “(...) la Défense a demandé que soient établis des rapports d’ expertise 
médicale afin de démontrer une éventuelle “abolition ou altération” du discernement 
qui pourrait étre retenue, non comme cause exonératoire de responsabilité, mais 
comme circonstance atténuante (...)”, and in the same spirit see also: ICTY, 
Prosecutor v. Sikirica, DoSen and Kolundzija, Trial Chamber II, Judgement and 
Sentence, n. IT-95-9/1-S, Trial Chamber III, Judgement and Sentence, 13 November 
2001, par. 188: “(...) Vaccusé invoque Vlaltération du discernement comme 
circonstance atténuante (...)”. 

111ICTY, Prosecutor v. Todorovié, Trial Chamber I, Judgement and Sentence, 
op. cit., par. 94: “(...) le docteur Soyka a conclu que Stevan Todorovic¢ ne présentait 
pas de trouble mental majeur, ni aucun autre trouble psychiatrique grave a |’époque 
des faits et qu’il ne présentait aucun signe d’altération du discernement (...)”. 

112ICTY, Sikirica, DoSen and Kolundzija, Trial Chamber HI, Judgement and 
Sentence, op. cit., par. 198: “(...) le docteur Najman, n’a pas traité de la question 
particuliére de l’altération du discernement dans son rapport; il a toutefois fait 
remarquer que DoSen se sentait vulnerable, souffrait de dépression et d’angoisse, 
surtout depuis l’événement traumatisant qu’avait été pour lui le décés de son premier 
enfant (...)”. 
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sister'! as also in the Do&en case where morality was 
evaluated!'4 also with other factors that are linked to the 
experience personal due to the disappearance of one's child, the 


low level of education, the mother's illness, hereditary factors 


that have influenced certain behaviors, as well as young age!!> 


as a factor that has not been taken into consideration by 
international jurisdictions given that it is a factor excluding 
jurisdiction according to Art. 26 StICC are presented (Langer, 
2011; Besson, 2019; Ambos, 2022). These references are 
connected with the diagnosis of the identification of the possible 
causes of criminal behavior, including genetic factors that 


expose the active subject to a greater risk of aggressive reactions 


113ICTY, Prosecutor v. Todorovié, Trial Chamber I, Judgement and Sentence, 
op. cit., par. 22: “(...) la Défense a recu l’autorisation de citer la mére et la soeur de 
l’accusé comme témoins de moralité (...)”. 

114ICTY, Prosecutor v. Sikirica, DoSen and KolundZija, Trial Chamber III, 
Judgement and Sentence, op. cit., par. 178: “(...) accusation avance que, si, avant les 
faits, l’accusé DoSen était d’une moralita irreproachable (...)”. 

115ICTY, Prosecutor v. Sikirica, DoSen and KolundZija, Trial Chamber III, 
Judgement and Sentence, op. cit., par. 182: “(...) la Défense souligne que Damir 
DoSen avait 25 ans a l’époque des faits et qu’il n’était pas allé au-dela de 1’école 
primaire. Elle insiste sur le fait qu’il a perdu son premier enfant, un garcgon, juste 
avant le début du conflit, et que son pére est mort en février 2000, soit trois mois aprés 
son arrestation (...)”; par. 183 and par. 189: “(...) de plus, la Défense fait valoir que 
l’épouse de DoSen est sans emploi, qu’elle vit avec leurs deux enfants, 4gés de 8 ans 
et de 16 mois, et la mére de l’accusé, laquelle souffre de graves troubles mentaux. Elle 
indique également que la famille de DoSen vit dans des conditions matérielles trés 
difficiles 4 Prijedor (...)” and par. 190: “la Défense fait valoir que DoSen souffre d’un 
syndrome de stress post-traumatique a |’état chronique, d’une anxiété généralisée, de 
troubles dépressifs graves et récurrents. Elle souligne également que le comportement 
de DoSen se caractérise par la dépendance, la passivité, l’hypersensibilité et la 
vulnérabilité émotionnelle, par de fortes peurs et angoisses, par le désir d’étre accepté 
et par une incapacité a jouer un rdle de dirigeant. La Défense renvoie a la conclusion 
du docteur Lecic-ToSevski: au vu du diagnostic établi et de son hérédité, la dépression 
pourrait s’aggraver et mener au suicide (...)”. 
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in external stress factors. The experts combine the documents of 
the experts relating to the subject of post-traumatic stress 
disorder. The traumatic event excluded war and natural disasters 
as variable steps that are individual and which make people 
protected (Liakopoulos, Zager, 2014) and certainly vulnerable 
(Drumbl, 2007; Szoke-Burke, 2012). The male sex which is 
included as an argument for all the accused in connection with 
personal and/or family mental disorders also in the form of a 
neurotic attitude such as a pre-morbid anamnesis according to 
the expert reports produced positive results as we saw in the 
Do§Sen case, where mental disorders are connected with personal 
disorders of a depressed nature and related to a mourning event. 

Post-traumatic stress disorder is also noted in the Erdemovi¢ 
case where the Tribunal limited the factors and objectives 
calculated by the sentences in the Todorovic!!® and Dosen!!’ 
cases noting the admission of guilt as undeniable results of the 
past linked to uncertain evaluation parameters (Ainley, 2011; 


Cayley, 2012; Klabers, 2012; Cronin-Furman, 2013; Tiemessen, 


116ICTY, Prosecutor v. Todorovié, Trial Chamber I, Judgement and Sentence, 
op. cit., par. 74: “(...) la Chambre estime que dans le cas de l’accusé Stevan 
Todorovié, on peut retenir comme circonstances atténuantes: son plaidoyer de 
culpabilité, l’étendue et le sérieux de sa cooperation avec |’Accusation, les remords 
qu’il a exprimés pour son crime et la question de l’altération du discernement (...)”. 

117ICTY, Prosecutor v. Sikirica, DoSen and KolundZija, Trial Chamber III, 
Judgement and Sentence, op. cit., par. 192: “(...) la Chambre tiendra compte des 
circonstances atténuantes suivantes pour fixer la peine applicable 4 Damir DoSen: son 
plaidoyer de culpabilité, le remords exprimé, et l’aide fournie a certains des détenus 
de Keraterm (...)”. 
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2014; Stolk, 2017; Liakopoulos, 2022)!!8 which are linked to the 
exemplarity of punishment and the mission of international 
criminal tribunals. The court recognized the mitigating 
circumstance of partial insanity and opened the way for the 
reduction of the sentence!!°. The expert reports make us wonder 
if the reasons are sufficient. Is this a question where the 
motivation translates into a delivery decision? Did the judges 
take into consideration all the reports of the international 
criminal tribunals for the defendants? Are psychiatric 
approaches the only antidote for the social intolerability of evil? 
or perhaps for a society that has experienced a war and not for 
all societies. Mental health is defined as an element of a 
personal situation that is apparently considered as a specific 


burden of a personal nature!*°. Perhaps the answer is that the 


118ICTY, Prosecutor v. Erdemovic, Case n. IT-96-22-T, Trial Chamber II, 
Judgement and Sentence, 29 November 1996, par. 96. ICTY, Prosecutor v. 
Todorovié, Trial Chamber I, Judgement and Sentence, op. cit., par. 89. ICTY, 
Prosecutor v. Jelisi¢, Trial Chamber, Judgement, op. cit., par. 127 ICTY, Prosecutor v. 
Blaskic, Trial Chamber I, Judgement, op. cit., par. 775 (the remorse expressed by 
BlaSkic was not considered sincere). ICTR, Prosecutor v. Serushago, Judgement and 
Sentence, n. ICTR 98-39-S, Judgement and Sentence, 5 February 1999, parr. 40, 41ss. 
ICTR, Prosecutor v. Ruggiu, Case n. ICTR 97-32-I, Trial Chamber I, Judgement and 
Sentence, 1 June 2000, parr. 69-72. 

119ICTY, Prosecutor v. Todorovié, Trial Chamber I, Judgement and Sentence, 
op. cit., par. 95: “(...) la Chambre estime que |’état de santé de Stevan Todorovic 
n’était pas de nature a justifier une réduction de sa peine. Par conséquent, il ne sera 
pas retenu comme circonstances atténuantes. ICTY, Prosecutor v. Sikirica, DoSen and 
KolundzZija, Trial Chamber II, Judgement and Sentence (...)”, and par. 199: “(...) la 
Chambre conclut que |’état de santé mentale de Damir DoSen au moment des faits ne 
jJustifie pas une réduction de peine (...)”. 

120ICTY, Prosecutor v. LandZo and others (Celebici case), Appeals Chamber, 
Judgement, op. cit., par. 589: “(...) la santé mentale de l’accusé serait, dans les autres 
cas, a prendre en compte dans la sentence, en conformité avec I’article 24.2 du Statut 
du Tribunal, comme I’un des éléments de la “situation personnelle” du condamné 
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objectives of the repressive aims of international criminal justice 
are topics that are always under discussion and open to 
comments from experts and non-experts (Schuon, 2010; 


Schiinemann, 2012; Schuetze-Reymann, 2016). 


Concluding remarks 

As we can understand so far, international criminal justice is 
characterized by a tension of a criminal nature where the matrix 
in the international scope of application is a temptation of 
concepts and methods that are considered outside the logic of 
national criminal law. The international criminal judge must 
evaluate and apply through the relevant statute the totally 
autonomous meaning of the opportunities that are offered and 
which he can apply correctly given the experience gathered also 
at a national level. International criminal law is not a machine of 
sentences and indictments but a context in which 
Makrokriminalitaét is generated and repressed (Stuckenberg, 
2011). 

The structure of the crime, the typicality, the anti-juridical 
nature and the culpability are transfigured in the need for an 
international application context which becomes an autonomous 
entity, sui generis which respects first of all or at least in theory 


the national criminal law, i.e. the basis of certainty in 


Ca. 
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international criminal law as a new wing of law, complex and 
varied where often the activities of judicial bodies and 
procedural needs have led to results far from the traditional 
general and special parts of criminal codes. International crimes 
are inserted within this context as an autonomous criminal 
category compared to the forms of repression within 
jurisdictional limits where the extinction of the crime and the 
punishment detaches itself from the legal regime of the 
individual internal systems. The application guidelines include 
precise operating methods such as a sort of construction site that 
is always open and which excludes revirements. International 
criminal law is a law-maker judge where with a particular and 
do-it-yourself way he conducts repression investigations into 
international crimes while maintaining even occasional 
guarantees of a criminal nature. The metamorphosis is now open 
and the mental reserve provides a clear answer to this question. 
International criminal justice has followed the path of an elite of 
perfection that physiologically finds the demonstrations of facts 
and events where every beginning of higher forms of life is 


always questionable, perhaps uncertain and often defective. 
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